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THE PEOPLE OF THE STATE
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Following the Partially Published Decision of the Court of Appeal
of the State of California, Fourth Appellate District, Division
One Numbered D062659, Affirming a Judgment of Conviction

PETITION FOR REVIEW

TO THE HONORABLE CHIEF JUSTICE CANTIL-SAKAUYE
AND ASSOCIATE JUSTICES OF THE SUPREME COURT OF THE
STATE OF CALIFORNIA: Appellant Hugo Garcia respectfully asks
this court to grant review in the above-captioned matter pursuant to
Rule 8.500 of the California Rules of Court from the partially
published decision of the Court of Appeal, Fourth Appellate District,
Division One, filed 3/24 /2014, which modified the sentence but

otherwise affirmed the judgment.



1.

ISSUES PRESENTED

Is a defendant deprived of due process and his right to be
convicted only upon proof beyond a reasonable doubt when he
is convicted of two counts of burglary based upon a single
entry into a single commercial business and commits multiple

crimes against one victim?

Is a defendant deprived of due process and his right to be
convicted only upon proof beyond a reasonable doubt when he
convicted of two counts of attempted robbery absence

substantial evidence of his intent to commit robbery?

Is a defendant deprived of due process when he is sentenced to
consecutive terms of 25 years to life for both rape and rape by
foreign object based on findings of fact by the trial judge that
were not made by the jury and are not supported by the

evidence?

Does the imposition of a $10,000 restitution fine pursuant to
Penal Code section 1202.4, subdivision (b) deprive a defendant
of his rights to a jury trial and proof of facts beyond a
reasonable doubt as required by United States Supreme Court
authority in Southern Union Co. v. United States (2012)

__US._ ,1325.Ct. 23447



NECESSITY FOR REVIEW

In People v. Sparks (2002) 28 Cal.4* 71, this court affirmed the
burglary conviction of a defendant whose intent to commit a felony
arose after entry into the house, but before his entry into the
bedroom where the crime was committed. This court expressly
described what its ruling did not do:

In reaching this conclusion, we emphasize that our
holding does not signify that a defendant who, with the
requisite felonious intent, enters multiple unsecured
rooms in a single-family house properly may be
convicted of multiple counts of burglary. As noted
above, some California decisions have questioned
whether multiple convictions might be sustained on
such facts (Thomas, supra, 235 Cal. App. 3d 899, 906, fn.
2; see also Elsey, supra, 81 Cal. App. 4th 948, 959), and
we have no occasion to consider that issue in this case,
in which multiple burglary convictions are not
involved.

(Id. atp. 87, fn 21.)

In the instant case, the Court of Appeal takes the step this
court was unwilling to take in Sparks, and finds that a defendant
may be convicted of more than one burglary based upon a single
entry into a commercial building followed by the commission of

multiple felonies against a single victim.



While the court rejects language in conflicting cases as “pure
dicta,” the decision does seem to be in conflict with cases that have
discussed indistinguishable situations, as well as more than century-
old authority that, “An entry may be made with intent to commit
two or more felonies, but that would constitute only one burglary."
(People v. Hall (1892) 94 Cal. 595, 597; see also, People v. Elsey (2000)
81 Cal.App.4th 948, 959-960; People v. Thomas (1991) 235 Cal. App.3d
899, 906, fn. 2; People v. O’Keefe (1990) 222 Cal.App.3d 517, 520-521
[all distinguishing entry into separate classrooms, dorm rooms, and

‘businesses contained within a single building, and entry into
separate rooms within the same home or business].)

Because this decision is in conflict with decades of prior
authority from this court, as well as current decisions from other
appellate courts in California, review is necessary to secure
uniformity of decision and to settle important questions of law. (Cal.
Rules of Court, Rule 8.500 (b)(1).)

Additional issues raised here are for the purpose of

exhausting state remedies. (Cal. Rules of Court, rule 8.508.)



STATEMENT OF THE CASE

On May 9, 2012, a jury convicted appellant Hugo Garcia of the
following felony offenses:

Count 1: Burglary (Pen. Code," § 459);

Count 2: Robbery (§ 211);

Count 3: Kidnaping with the intent to commit rape (§ 209,
subd. (b)(1));

Count 4: Burglary (§ 459);
Count 5: Forcible Rape (§ 261, subd. (a)(2));
Count 6: Rape by foreign object (§ 289, subd. (a));

Count 7: Unlawful taking and driving of a vehicle (Veh. Code,
§ 10851, subd. (a)); and

Counts 8-9: Attempted robbery (§§ 664/211).
(1 C.T. 112-123, 276-277.)

The jury also found that appellant personally used a firearm
within the meaning of 12022.53, subdivision (b), and that counts 5
and 6 were committed under circumstances bringing them within
the meaning of section 667.61, subdivisions (b) through (e). (1 C.T.
112-123, 276-277.)

Sentence was imposed on August 27, 2012. Sentence on count

1, burglary, was imposed and stayed pursuant to section 654. For

1 All further statutory citations are to the California Penal Code
unless otherwise noted.



count 2, robbery, the court imposed the upper term of five years,
plus 10 years for the use of a gun. The court imposed one-third the
midterm of 2 years for a term of 8 months for each of counts 4, 7, 8,
and 9, with an additional 3 years, 4 months on counts 8 and 9 for the
use of a gun. Count 3, kidnapping, was stayed pursuant to section
654. Appellant was ordered to serve consecutive terms of 25 years to
life for the two sexual assault charges, counts 5 and 6. He was
ordered to pay a $10,000 restitution fine pursuant to section 1202.4,
subdivision (b). His aggregate term of imprisonment is 74 years, 4
months to life. (3 R.T. 449-440; 1 C.T. 252-255, 280-281.)

In the published portion of its opinion, the Court of Appeal
held that appellant was properly convicted of two burglaries, based
on a single entry into a building but multiple crimes committed
against the sole victim. In the unpublished portion, the court found
that sentence on the second burglary count must be stayed, and
ordered corrections to the abstract of judgment. The judgment was

otherwise affirmed. (Slip Op. attached.)

STATEMENT OF FACTS

Appellant adopts the Statement of the Facts found in People v.
Garcia, Slip Opinion 3/24/14, pp. 3-8 (Attached). Additional and

clarifying facts are set forth below with citations to the record.



ARGUMENT

I

APPELLANT WAS DEPRIVED OF HIS RIGHT
TO DUE PROCESS WHEN HE WAS CONVICTED
ON TWO COUNTS OF BURGLARY DESPITE
ONLY A SINGLE ENTRY INTO THE BUILDING
WITH FELONIOUS INTENT

A. Introduction

On May 18, 2011, appellant entered the WIC Family
Accessories store, robbed and sexually assaulted the clerk who was
alone in the store, and then stole the clerk’s vehicle. Appellant was
convicted of two counts of burglary for his actions inside the store.

In the published portion of the opinion, the Court of Appeal
affirmed, finding, in what it assumed was a ruling of first
impression, that the evidence supported a second count of burglary
because after robbing the victim at the checkout area near the front
of the store, appellant took the woman to the bathroom at the rear of
the building and sexually assaulted her. The court concluded
appellant’s entry with felonious intent into the bathroom constituted
a separate burglary. (Slip Op. 9, 24-29.)

Approximately 12 pages of the slip opinion consists of a quote

from this court’s decision in People v. Sparks, supra, in which this



court upheld a burglary conviction of a defendant who formed the
intent to commit a rape after entering a home, but before entering
the bedroom where the rape occurred. (Slip Op. at pp. 10-21.) Sparks,
supra, 28 Cal.4th at pp. 74-75.) In Sparks, this court emphasized it was
not holding that “a defendant who, 4with the requisite felonious
intent, enters multiple unsecured rooms in a single-family house
properly may be convicted of multiple counts of burglary.” (Id., at p.
87, fn 21.)

After its lengthy quotation from Sparks, which does not
propound the outcome reached here, the Court of Appeal discussed
four additional cases, two of which draw conclusions to the opposite
of this case. (Slip Op. 22-29, discussing People v. Richardson (2004) 117
Cal. App.4™ 570; People v. Thomas, supra, 235 Cal. App.3d 899; In re
M.A. (2012) 209 CaI.App.4th 317; and People v. Mackabee (1989) 214
Cal.App.3d 1250.)

In the Appellant’s Opening Brief, Mr. Garcia discussed at
length most of the cases addressed in the court’s opinion. Appellant
here will briefly cite the holdings of those cases, which will,
appellant submits, demonstrate the chasm across which the court in
this case leapt to sustain a second burglary conviction. The outcome
here is in direct conflict with existing case law, and decades if not

centuries of legal doctrine. Appellant respectfully seeks review.



B. The Crime Of Burglary Is Accomplished Upon Entry
Into A Structure Or A Separately Occupied Room
Within A Structure With The Requisite Intent

In California, the crime of burglary is defined as entry into
“any house, room, apartment, tenement, shop, warehouse, store,
mill, barn, stable, outhouse or other building, . . . with intent to
commit grand or petit larceny or any felony . ...” (Pen. Code, §
459.) The crime is complete upon entry into the structure — a
concept that has been settled for well over a century: “The gravamen
of a charge of burglary is the act of entry itself, and ‘An entry may be
made with intent to commit two or more felonies, but that would
constitute only one burglary.”" (People v. Failla (1966) 64 Cal.2d 560,
568, quoting People v. Hall, supra, 94 Cal. at p. 597.)

In Sparks, this court held that a defendant’s entry into a room
within a single-family house can constitute burglary if the defendant
formed the requisite intent after entering the house, but before
entering the room. (People v. Sparks, supra, 28 Cal.4th at pp. 73-74.) It
left intact earlier cases prohibiting multiple burglary convictions
where the defendant steals from several rooms within a single
structure, unless each room constitutes a separate dwelling. (People
v. Elsey (2000) 81 Cal. App.4th 948, 959-960; People v. Thomas, supra,
235 Cal.App.3d 899, 906, fn. 2; People v. O’Keefe, supra, 222

Cal.App.3d 517, 520-521.)



Thus, in Elsey, the court found a defendant’s entry into six
locked classrooms on a single school campus constituted separate
burglaries, relying on this court’s decision in People v. James (1977) 19
Cal.3d 99, 119, where this court upheld multiple burglaries of office
suites in the same building, where “tenants of such dwellings have
no common interest other than the fortuitous circumstance that they
happened to lease space in the same commercial building.”
Similarly, In People v. O’Keefe, the defendant was convicted of five
burglary offenses involving a number of student dormitory rooms,
each of which constituted a separate “inhabited dwelling.” (O'Keefe,
suprd, 222 Cal.App.3d. at p. 519-521.)

In People v. Thomas, supra, 235 Cal. App.3d 899, 905 the
appellate court presaged Sparks in holding that a defendant could be
convicted of burglary even if the defendant acquired the intent to
forcibly enter a home only after entering the garage. The Thomas
court emphasized that multiple burglaries do no occur when a
defendant enters separate rooms in a building with felonious intent
unless each room constituted a separate, individual dwelling place
within the meaning of section 459 and 460. (Thomas, supra, 235
Cal.App.3d at p. 906, fn. 2.)

In People v. Richardson, supra, 117 Cal. App.4* 570, the court
held that “the burglary of different unlocked rooms in a single-

family residence constituted a single burglary.” (Id. at p. 575.) The

10



Richardson court distinguished People v. Wilson (1989) 208
Cal.App.3d 611, 615, “where the Sixth District found that entry into
a locked rented room in a house was entry of a separate residence
within the meaning of sections 459 and 460 because each boarder in
a rented house was given a separate lock and key to his or her door.
Rather, here, the women rented the apartment together as friends,
and shared space in their rooms.” (People v. Richardson, supra, 117
Cal.App4t at p. 575.)

In the other two cases mentioned by the Court of Appeal, the
defendants were convicted of single counts of burglary based upon
entry into a separate area of a building after the initial entry,
consistent with this court’s decision in Sparks. (In re M. A., supra, 209
Cal.App.4" 317, and People v. Mackabee, supra, 214 Cal.App.3d 1250.)

The uninterrupted authority, therefore, is that a defendant can
be convicted of only a single burglary if he enters a single business
or residence with felonious intent and commits several crimes
within that structure, or he can be convicted of multiple burglaries if
he enters into separate businesses or dwelling places, even if the
businesses or dwelling spaces are within a single structure.

In the present case, the facts show that appellant entered the
Family Accessories store with felonious intent and committed more
than one felony once inside. One can only speculate whether

appellant entered with the intent to commit both crimes, or decided

11



after entering to commit another offense, but regardless, the
bathroom of the store cannot reasonably be found to be a separately
occupied business or dwelling under the same roof of the larger
store. This published decision appears to be in conflict with every
other case that has decided or discussed the issue of whether
multiple burglaries can arise from the entry into a single commercial
structure with multiple felonies committed against a single victim.
That this decision goes beyond the mainstream in expanding
both common law and statutory definitions of burglary, can be seen
the discussion of the case in the California Appellate Report, a daily
online publication by Professor Shaun Martin of the University of
San Diego School of Law, which concludes, “As presently
articulated, this incredibly commonly charged offense is so far from
what we commonly understand to be the relevant crime that it's
virtually incomprehensible.” (Martin, California Appellate Report,

March 24, 2014) http:/ / calapp.blogspot.com /2014 /03 / people-v-

garcia-cal-ct-app-march-24-2014.html .)

This opinion represents a dramatic leap in the expansion of
the law of burglary, and conflicts with existing authority from other
Courts of Appeal and long-held authority from this court. For, now,
however, it represents the state of the law in the courts of the Fourth

District, Division One.

12



D. Appellant’s Conviction On Charges Lacking
Sufficient Evidence Violates Due Process

In re Winship (1970) 397 U.S. 358, 364 [90 S.Ct. 1068, 25 L.Ed.2d
368] found as an essential component of the due process guaranteed
by the Fourteenth Amendment that no person shall be made to
suffer the onus of a criminal conviction except upon sufficient proof
— defined as evidence necessary to convince a trier of fact beyond a
reasonable doubt of the existence of every element of the offense.
(See also, Jackson v. Virginia (1979) 443 U.S. 307, 319 [99 S.Ct. 2781, 61
L.Ed 2d 560] [holding that a defendant is entitled to federal habeas
corpus relief if it is found that upon the evidence adduced at trial no
rational trier of fact could have found proof of guilt beyond a
reasonable doubt].)

The evidence in this case only shows the commission of a
single burglary. It shows that appellant entered the Family
Accessories store on the afternoon of May 18, 2011 with felonious
intentions, and the crime was complete once he entered, regardless
of the number of felonies he committed inside the store.

Appellant respectfully seeks review on this issue, to resolve
conflicts between this case and those of other jurisdictions as well as

prior decisions by this court.

13



II

APPELLANT WAS DEPRIVED OF HIS RIGHT TO
DUE PROCESS WHEN HE WAS CONVICTED OF
ATTEPMTED ROBBERY IN COUNTS 8 AND 9 DESPITE NO
SUBSTANTIAL EVIDENCE TO SUPPORT THE VERDICTS

Appellant contended on appeal that while the evidence
supported a finding that appellant attempted to commit some sort of
crime against Jane Does #2 and #3 (counts 8 and 9), there was no
evidence at all of what crime he intended. He argued his conviction
on those counts violated his rights pursuant to the Due Process
Clause of the Fourteenth Amendment to the United States
Constitution, which places the burden on the prosecution to prove
every element of the crime charged beyond a reasonable doubt. (In
re Winship, 397 U.S. at p. 364; Sandstrom v. Montana (1978) 442 U S.
510, 520 [99 S.Ct. 2450, 61 L.Ed.2d 39]; Tot v. United States (1943) 319
U.S. 463, 466 [63 S.Ct. 1241, 87 L.Ed. 1519].)

The Court of Appeal disagreed, finding the circumstances
“more than sufficient” to support the jury’s finding. (Slip Op. at pp.
29-31.) The court failed to look at whole record, as required, instead
picking out only the evidence and inferences favorable to its
conclusion. (People v. Johnson (1980) 26 Cal.3d 557, 577; People v.

Brown (1989) 216 Cal.App.3d 596, 600.)

14



The evidence showed that appellant approached the two
women outside of their place of employment, a check-cashing store,
and that appellant possessed a revolver while attempting to gain the
victims’ cooperation in opening the store. When he was arrested a
short time later, appellant had in his possession a backpack that was
found to contain packing tape and scissors. (1 R.T. 127, 141; 2 R.T.
249.) The only statements made by appellant during the course of
the incident, before both women ran away, were to the effect that he
wanted Jane Does #2 and #3 to return to the store and open the
door. (1R.T. 122, 138-139, 143-144.)

Specific intent to steal is an essential element of the crime of
robbery. (People v. Sanchez (1950) 35 Cal.2d 522.) Thus, an attempted
robbery necessarily includes a specific intent finding. In
determining a defendant’s specific intent in an attempted crime, the
trier of fact may draw inferences from the defendant’s conduct,
including any words the defendant has spoken. (People v. Bradley
(1993) 15 Cal.App.4™ 1144, 1154.)

The prosecutor in this case argued that the jury could
conclude appellant must have been intending to rob the check-
cashing store based on his previous crimes committed at the Family
Accessories store. In fact, it is exactly for that reason no reasonable
juror could find beyond a reasonable doubt that robbery was on

appellant’s mind. His earlier sexual assault of Jane Doe #1 at the

15



Family Accessories store more easily leads to the reasonable
conclusion that appellant was also intending to similarly assault
Jane Doe #2 and Jane Doe #3. The circumstantial evidence of the
packing tape and scissors in the backpack also supports a finding
that some sort of assault was intended rather than robbery.

As discussed in Argument I, above, appellant’s conviction
upon less than substantial evidence violates his right to due process
within the meaning of the Fourteenth Amendment. (In re Winship,
supra, 397 U.S. at p. 364; Jackson v. Virginia, supra, 443 U.S. at p. 319.)

Appellant respectfully seeks review.
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III

APPELLANT WAS DEPRIVED OF DUE PROCESS WHEN
HE WAS SENTENCED TO CONSECUTIVE TERMS OF
25 YEARS TO LIFE ON COUNTS 5 AND 6 FOR
COMMISSION OF ONE INDIVISIBLE ACT OF
RAPE THAT VIOLATED TWO STATUTES

A. Introduction

Appellant was convicted in counts 5 and 6 with rape and
penetration with a foreign object. The foreign object, according to
the testimony and the People’s theory of the case, was appellant’s
fingers. In its sentencing memorandum, the prosecutor stated:

Although Penal Code section 667.61 mandates that
multiple forcible sex crimes be sentenced consecutively
unless the crimes are on the same victim and same
occasion as defined by Penal Code section 667.6,
subdivision (d), M.F.’s testimony indicated that she was
unsure whether the defendant penetrated her vagina
with his finger and penis at the same or separate times.
Because it cannot be conclusively shown to be separate
occasions, the defendant must receive the benefit of this
uncertainty and have Counts Five and Six sentenced
concurrently.

(1 C.T. 248.)

The prosecutor overstated the degree of ambiguity in Jane
Doe #1’s description of the incident. She was actually very clear that
there was no separation. The entirety of her testimony on the subject

was as follows:
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MS. BRETO: What happened next?

JANE DOE #1. He tried to put his penis inside my
vagina and I could feel his fingers.

Q. When you said you could feel his fingers — did his
fingers actually go inside of your vagina?

A. Yes.

Q. Did they go in — well, did his penis actually go inside
of your vagina too?

A. Yeah, he was trying to put it inside the vagina.

Q. Did his fingers and his penis go into your vagina at
the same time or different times?

A.Tthink at the same time.
Q. Did he pull his fingers out?

A. Yes, because I don't think he was trying to keep his
fingers inside.

Q. But they did go inside?

A. Yes.

Q. Did the penis remain inside?

A. Yes.

(1R.T.73)

At the sentencing hearing, the prosecutor reiterated her belief
that counts 5 and 6 could not be run consecutively. The court asked
why, and Ms. Breton responded, “Because I don’t know that it’s
clear from the testimony that they were two separate acts. I don't

know that it’s clear that the digital penetration happened separate
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and apart from the penile penetration.” (3 R.T. 437.) Defense counsel
said he understood “you could have two separate, distinct purposes,
but that doesn’t necessarily mean that’s what we had here. The use
of digital penetration in order to accomplish penile penetration
would be one act.” (3 R.T. 437.)

The court, however, recalled something very different than
what was actually presented as evidence:

THE COURT: But that’s not the evidence that [ heard. . .
. I think one thing when you look at non separate acts in
the sexual assault context, this could be — an example
might be, a defendant, not this defendant, a defendant
in the midst of digital penetration penetrate twice in a
very short period of time with a finger, that is
completely different than an event that I heard in this
trial.

[A] that point where he decided he’s going to engage in
sexual assault he has a plethora of choices for a sexual
assault. He chooses one. Then he chooses another. And
each time he chooses, that evidences a distinct, clear,
separate intent, which this court thinks is a distinct,
clear, separate event and occasion. And that’s why I
don’t have any problem in sentencing him to a
consecutive term.

(BR.T. 437-438.)

The court then imposed sentence on both counts 5 and 6, and
noting that the jury found four true sentencing allegations pursuant
to section 667.61, mandating consecutive terms of 25 years to life.
The court stated, “As I said earlier, it's obvious to me, and I think

I've made a decent record for any reviewing court, that these were
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entirely separate and distinct acts and that the actual kidnapping,
tying and binding, all those attached to the substantive charge and
evidence completely separate intents. (3 R.T. 440.)

The court did not accurately assess the evidence. Doe #1
testified she felt appellant’s fingers while he was trying to insert his
penis. She thought it was all at the same time, and he removed his
fingers because he wasn’t trying to keep them there. (1 R.T. 73.)
Doe’s impression, in other words, was that appellant used his hand
and fingers to facilitate the insertion of his penis for the act of sexual
intercourse.

The Court of Appeal found that the victim’s description of the
incident “is not determinative here,” and held that a “reasonable
trier of fact” could conclude appellant had “reasonable opportunity
to reflect” between the two separate offenses and “nevertheless
resumed his sexually assaultive behavior.” (Slip Op. 39-40.)

“The purpose of section 654 is to ensure that a defendant's
punishment will be commensurate with his culpability.” (People v.
Saffle (1992) 4 Cal.App.4th 434, 438, citing People v. Perez (1979) 23
Cal.3d 545, 550-551.) Appellant here is culpable for committing a
serious crime, a rape, and his use of his hand to assist in the
commission of the rape did not make him more culpable. The
evidence supports neither the trial judge nor appellate court’s

contrary findings, and appellant respectfully seeks review.
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B. Multiple Punishment is Prohibited Where
Convictions Arise Out of a Single Incident Committed
With One Objective

Penal Code section 654 prohibits multiple punishment “where
the convictions arise out of an indivisible transaction and have a
single intent and objective.” (People v. Monarrez (1998) 66
Cal.App.4th 710, 713, accord People v. Avallos (1996) 47 Cal. App.4th
1569, 1583.)

The standard for determining whether criminal conduct
constitutes an indivisible course of conduct depends on the intent
and objective of the defendant. “If all the offenses are incidental to
one objective, the defendant may be punished for any of them, but
not more than once. On the other hand, if the evidence discloses
that a defendant entertained multiple criminal objectives which
were independent of and not merely incidental to each other, the
trial court may impose punishment for independent violations. . . .
The principal inquiry in each case is whether the defendant’s
criminal intent and objective were single or multiple. Each case
must be determined on its own facts. [Citations.]” (People v. Liu
(1996) 46 Cal.App.4th 1119, 1135.) A potentially significant factor in
deciding whether section 654 applies is the temporal proximity of
the crimes. (See People v. Evers (1992) 10 Cal. App.4th 588, 603, fn.

10.)
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C. The Courts’ Reliance On Mistaken Facts At
Sentencing Deprived Appellant Of His Right To Due
Process

A defendant has a due process right to informed sentencing
discretion. (People v. Tatlis (1991) 230 Cal. App.3d 1266, 1273-1274;
People v. Belmontes (1983) 34 Cal.3d 335, 348, fn. 8; United States v.
Tucker (1972) 404 U.S. 443, 447; Towsend v. Burke (1948) 334 U.S. 736,
741.) "[Flundamental fairness requires that sentencing decisions be
based upon the court's informed discretion.” (Tatlis, supra, 230
Cal.App.3d at p. 1274, citing United States v. Tucker, supra, 404 U.S. at
p. 447 and People v. Belmontes, supra, 34 Cal.3d at p. 348, fn. 8.)

The trial court here stated that he heard the victim to describe
two “completely separate acts.” (3 RT 435.) The court heard wrong,
as the victim plainly and clearly described a simultaneous act. (1
R.T. 73.) The Court of Appeal found the victim's testimony to be
“not determinative here.” (Slip Op. 39.) Appellant seeks review to
determine whether it violates a defendant’s right to due process
when trial and appellate courts make sentencing decisions based on
findings of fact not made by the jury and not supported by the

evidence.
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A"

THE PUNITIVE $10,000 RESTITUTION FINE IMPOSED
PURSUANT TO SECTION 1202.4, SUBDIVISION (b) MUST BE
REVERSED BECAUSE THE FINE WAS BASED ON JUCIALLY
DETERMINED FACTS AND DEPRIVED APPELLANT OF HIS
RIGHTS TO A JURY TRIAL AND PROOF OF FACTS BEYOND

A REASONABLE DOUBT UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION

A. Introduction

The trial court imposed a restitution fine of $10,000 pursuant
section 1202.4, subdivision (b). The court did not discuss its rationale
for selecting that amount. (3 R.T. 441; 1 C.T. 253.)

Because the restitution fine is punishment, and since the
amount was based upon judicially determined facts, appellant
argued on appeal that the fine violated the Sixth and Fourteenth
Amendments to the United States Constitution. (Southern Union Co.
v. United States (2012) ___U.S.___ [132 5.Ct. 2344, 183 L.Ed.2d 318],
Apprendi v. New Jersey (2000) 530 U.S. 466 [120 S.Ct. 2348, 147 L.Ed.2d
435].)

Appellant further argued that section 1202.4, subdivision (d)
requires the court to consider multiple factors, including the ability
to pay, if it intends to impose more than the minimum fine. Thus,

the minimum fine is actually the maximum, absent additional
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findings. The Court of Appeal rejected appellant’s argument. (Slip
Op. 42-46.)

B. Because Criminal Fines Increase A Criminal
Defendant’s Maximum Sentence, The Sixth
Amendment Requires The Jury To Determine The
Facts On Which The Amount Of The Fine Is Based
Beyond A Reasonable Doubt

In Apprendi v. New Jersey, supra, 530 U.S. at p. 466, the United
States Supreme Court held that the due process clause of the
Fourteenth Amendment requires that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury and
proved beyond a reasonable doubt.” (Id., at p. 490.) Later, in Blakely
v. Washington (2004) 542 U.S. 296 [124 S.Ct. 2531, 159 L.Ed.2d 403],
the United States Supreme Court held that, whether termed an
element or as a sentencing factor, the jury must make the finding of
any fact which would serve to increase the normal sentence and
must do so upon proof beyond a reasonable doubt.

Most recently, in Southern Union Co. v. United States, supra,
__US.__,1325. Ct. 2344, the Supreme Court determined that the
rule of Apprendi applies to criminal fines. In that case, Southern
Union Company had been convicted of multiple counts of violating
federal environmental statutes including knowingly storing liquid
mercury without a permit at a Pawtucket, Rhode Island facility

“[f]Jrom on or about September 19, 2002 until on or about October 19,
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2004” in violation of the Resource Conservation and Recovery Act.
Violations of the Act are punishable by a fine of not more than
$50,000 for each day of the violation. (Id. at 132 S.Ct. 2349.) At
sentencing, the probation office set the fine at $38.1 million on the
basis that Southern Union violated the Act for 762 days from
September 19, 2002 to October 19, 2004. Southern Union objected
because the jury was not asked to determine the precise duration of
the violation. (Ibid.) The district court found that the jury
necessarily found a violation of 762 days. On appeal, the First
Circuit Court of Appeals rejected that conclusion, holding instead
that Apprendi did not apply to criminal fines. (Ibid.)

In Southern Union, the Supreme Court found that historically
the jury played a role in setting fines by pegging the amount of the
fine to the determination of specified facts such as the value of the
stolen or damaged property. (Southern Union Co. v. United States,
supra, 132 S.Ct. at p. 2350.) In addition, the tenets of common law
criminal jurisprudence and the constitutional requirements of an
accusation and trial by jury compel the conclusion that the jury must
determine the facts that set a criminal fine’s maximum. (Ibid.) Thus,
the court held that the rule of Apprendi applied to the imposition of
criminal fines and remanded the case for further proceedings. (Id. at

pp. 2356-2357.)
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C. Restitution Fines Are Punishment And The Amount
Must Be Based On Facts Determined By A Jury

There is no question under California Law that restitution
fines imposed pursuant to Penal Code section 1202.4, subdivision (b)
are punishment. (People v. Hanson (2000) 23 Cal. 4th 355, 363.) Penal
Code section 1202.4, subdivision (b) mandates the imposition of a
restitution fine, which is currently set at a minimum fine of $240 and
a maximum fine of $10,000.

Section 1202.4, subdivision (b)(2) does allow the court to set a
felony restitution fine at the minimum fine times the number of
years of incarceration times the number of counts of conviction. The
formula is only a suggestion, however, and it does not relieve the
court from the mandates of subdivision (d) of section 1202.4 requires
the trial court to make addition findings to decide whether to order
payment above the $240 minimum:

In setting the amount of the fine pursuant to
subdivision (b) in excess of the minimum fine pursuant
to paragraph (1) of subdivision (b), the court shall
consider any relevant factors, including, but not limited
to, the defendant’s inability to pay, the seriousness and
gravity of the offense and the circumstances of its
commission, any economic gain derived by the
defendant as a result of the crime, the extent to which
any other person suffered any losses as a result of the
crime, and the number of victims involved in the crime.

Those losses may include pecuniary losses to the victim
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or his or her dependents as well as intangible losses,

such as psychological harm caused by the crime.

Consideration of a defendant’s inability to pay may

include his or her future earning capacity. A defendant

shall bear the burden of demonstrating his or her

inability to pay.

Where a fine is so insubstantial that the underlying offense is
considered “petty,” the Sixth Amendment right of jury trial is not
triggered, and no Apprendi issue arises. (Southern Union Co. v. United
States, supra, 132 S.Ct. at p. 2351.) Here, the fine imposed must be
considered substantial as it is nearly 42 times greater than the
minimum that could have been imposed. (Pen. Code § 1202.4, subd.
(b)(1).)

The next question is what is the “statutory maximum a judge
may impose solely on the basis of the facts reflected in the jury
verdict or admitted by the defendant. [emphasis omitted].” (Blakely
v. Washington, supra, 542 U.S., at p. 303.)

Here the “statutory maximum a judge may impose solely on
the basis of the facts reflected in the jury verdict or admitted by the
defendant” is $240, because Penal Code section 1202.4, subdivision
(d) requires the court to determine other factors, including the
defendant’s ability to pay, in increasing the amount of the restitution
fine in excess of the minimum fine pursuant to paragraph (1) of

subdivision (b). Subdivision (c) also specifies that “[i]nability to pay
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may be considered only in increasing the amount of the restitution
fine in excess of the minimum fine pursuant to paragraph (1) of
subdivision (b)” which implies that to increase the amount of the
restitution fine above the minimum the court is making a finding
that the defendant has the ability to pay the increased amount.

In People v. Kramis (2012) 209 Cal.App.4th 346, 350-352, one
court held that the decision by the United States Supreme Court in
Southern Union does not mandate Apprendi consideration where the
statute contemplates a range of sentence or fine, such as with section
1202.4, subdivision (b). The Kramis court, however, did not address
the requirements of section 1202.4, subdivision (d), which appear to
set $240 as the maximum fine absent consideration of additional
relevant factors — factors which were given no consideration by the
court in this case, and which also give rise to the application of
Apprendi.

An ability to pay is not a fact reflected in this jury verdict or
admitted by appellant. At trial, no evidence was presented
concerning appellant’s income, his assets, or his debts. No
information was elicited from his financial situation and what effect
incarceration and a criminal conviction would have on his ability to
earn a living in the future.

Because the facts reflected in the jury verdict do not show a

finding that appellant had the ability to pay a restitution fine above
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the minimum fine nor any facts concerning the gravity of the crimes
or the nature of their commission, these findings and particularly the
ability to pay the increased fine were necessarily made by the court.
This was error, as decided by the United States Supreme Court in
Southern Union.

Appellant respectfully seeks review.
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CONCLUSION

Based on the foregoing and the entire record on appeal,

appellant respectfully requests review.

Dated: May 1, 2014

Respectfully submitted,

2774

NANCY J. KING
Attorney for appellant Garcia
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A jury convicted defendant and appellant Hugo Garcia of burglary (Pen. Code,

§ 459; counts 1 & 4); robbery (Pen. Code, § 211; count 2); kidnapping with intent to
commit rape (Pen. Code, § 209, subd. (b)(1); count 3); forcible rape (Pen. Code, § 261,
subd. (a)(2); count 5); rape by a foreign object (Pen. Code, § 289, subd. (a); count 6);
unlawful taking or driving of a vehicle (Veh. Code, § 10851, subd. (a); count 7); and
attempted robbery (Pen. Code, §§ 664 & 211; counts 8 & 9). As to counts 2, 3, 8 and 9,
the jury found true Garcia personally used a firearm during the commission of the
offenses. (Pen. Code, § 12022.53, subd. (b).) As to counts 5 and 6, the jury also found
true that Garcia kidnapped the victim with the movement substantially increasing the risk
of harm to the victim (Pen. Code, § 667.61, subd. (d)(2)), committed the offenses during
the commission of a burglary (Pen. Code, § 667.61, subd. (¢)(2)), engaged in the tying or
binding of the victim (Pen. Code, § 667.61, subd. (¢)(5)) and personally used a firearm
(Pen. Code, § 667.61, subd. (¢)(3)).] The court sentenced Garcia to prison for an
aggregate term of 74 years four months to life.

On appeal, Garcia contends (1) the evidence is insufficient to support his
conviction on counts 4, 8 and 9; (2) the court had a sua sponte duty to modify the jury
instruction on count 6, forcible penetration by foreign object, to exclude a penis from the
definition of a foreign or an unknown object; (3) the trial court erred in imposing

consecutive sentences on counts 5 and 6 and in not staying under section 654, subdivision

1 The jury found Garcia not guilty of burglary (Pen. Code, § 459; count 10) and of
grand theft of a firearm (Pen. Code, § 487, subd. (d)(2); count 11). All further statutory
references are to the Penal Code unless otherwise indicated.
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(a), his sentence on count 4, burglary with the requisite felonious intent to commit sexual
assault; (4) the $10,000 restitution imposed on him pursuant to section 1202.4,
subdivision (b)(1) must be reversed because the facts on which it was based were not
submitted to the jury for determination beyond a reasonable doubt; and finally (5) the
abstract of judgment must be corrected to reflect accurately the oral pronouncement of
judgment.

As we explain, we agree with Garcia's contention his sentence under count 4
should have been stayed. We also agree—as do the People—that his abstract of
judgment must be corrected to state accurately the oral pronouncement of judgment and
the modification of the judgment as discussed in this opinion. In all other respects, we
affirm the judgment of conviction.

FACTUAL AND PROCEDURAL BACKGROUND?2

A. Offenses against M.

Victim M. in May 2011 was working at a store located in Escondido, California
providing services for low income families and women who are pregnant, breastfeeding
or just had a baby (store). M. saw a young man later identified as Garcia riding his
bicycle slowly in front of, and looking into, the store. After G.C., a fellow employee of
M., left for the day, the man entered the store, looked around and then smiled at M. and

left. Shortly thereafter, the man reentered the store, went to the counter near where M.

2 We view the evidence in the light most favorable to the judgment of conviction.
(See People v. Osband (1996) 13 Cal.4th 622, 690.) Portions of the factual and
procedural history related to the contentions raised by Garcia are discussed post.
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was standing and started asking M. what she described were "weird" questions about the
store's voucher program. The man held a cell phone in one hand, and his other hand was
inside his jacket pocket. M. became concerned by the man's behavior. M. used her cell
phone to message G.C. that there was a man inside the store asking "weird" questions and
that she was scared. G.C. called back on the store phone, but M. could not speak
candidly with G.C. because the man was standing nearby. M. thus hung up the phone.

The man next asked M. about a jar of candies located on the counter. As M. was
opening the jar to give the man some candy, he pulled a gun out of his jacket pocket,
pointed it at M. and ordered her to hand over the money from the cash register. M.
complied and told the man not to hurt her. M. put the money in a bag. While still
pointing the gun at M., the man asked M. if she had any money. M. next pulled a few
dollars from her pants pocket and also put it into the bag.

The man directed M. to close the front door of the store and followed behind her
with the gun pointed at her back as she walked to the door. The man then made M.
remove the "open" sign hanging by the door and turn off the store lights.

M. asked the man to leave. Instead, the man pointed the gun at M. as they began
walking toward the back of the store. They stopped near some refrigerators, and he asked
M. if she had the key to the office door, which was closed and locked. She said no. He
then asked M. if the store had a bathroom. M. said yes, but she refused to go down the
hallway into the bathroom, which was located behind the office in the very back of the

store, out of sight from the main part of the store. M. next got on her knees and begged



the man not to harm her, telling him she had a daughter waiting for her at home. The
man 1in response told M. to remove her clothes. M. again asked the man not to harm her,
but he waved the gun back and forth at her, a gesture she understood to mean for her to
go to the bathroom and take off her clothes. Scared, M. went into the bathroom and
removed her pants and blouse.

While still pointing the gun at M., the man entered the bathroom and demanded
that she remove her underwear and bra. She complied. He next made M. turn and face
him inside the bathroom. He left the bathroom and returned a short time later with some
"hair bands" sold by the store that M. described as bands a little girl might put around her
entire head to keep the hair out of her face. The man tried to use the hair bands to tie up
M.'s hands but, because he was still holding the gun and kept it near M.'s chest area, she
offered to tie up her own hands so he did not "accidently” shoot her. The man left the
bathroom again and returned holding more hair bands. The man asked M. to tie up her
feet but, because she was shaking, she could not do so and ended up breaking the bands.
As she was attempting to tie up her feet, the man again left the bathroom.

When the man returned yet again to the bathroom, his fly was open and his erect
penis was exposed. The man made M. turn around and face the mirror in the bathroom
so that her back was to him. While still pointing the gun at M., he digitally penetrated,
and then put his penis inside, her vagina. The man also touched her breasts and put his

hands on the back of M's neck and pushed her head down. When M. began to cry, the



man gestured for her to be quiet. After the sexual assault, M. felt "wet" in her vaginal
area. She saw the man wipe himself with a paper towel or napkin and throw it away.

The man told M. to stay put. After he left the bathroom, M. struggled to get
dressed. The man returned to the bathroom and then left. M. walked out of the
bathroom, toward the main part of the store, where she saw the man opening and looking
in some drawers. He ordered M. back into the bathroom and eventually closed the
bathroom door with her inside. M. sat on the bathroom floor for a short while. When she
could no longer hear anyone inside the store, M. came out of the bathroom and found the
store empty. She walked outside, heard a car start and saw the man drive off in her white
SUV. M. went to a nearby business for help. An employee of the business called police.

B. Offenses against S. & Y.

That same day, about 9:15 p.m., S. and Y. closed an Escondido check-cashing
store (check-cashing store) where they were working, left through the front door and
headed towards the back parking lot. S. testified it was a "really slow day" and, thus,
they closed the check-cashing store about 15 to 25 minutes earlier than normal.

As they walked to their cars, they saw a white SUV parked nearby and a man later
identified as Garcia standing next to the SUV, with his back turned. As they continued
walking toward their cars, the man turned around and began walking towards S. and Y.
He then told them in broken English to stop and demanded they reopen the check-cashing
store. S. and Y. pretended not to hear the man but, as they got closer and he repeated to

them, "you got to stop," they saw the man was holding a gun. The man was waving the



gun in the direction of the door of the check-cashing store, telling them to open the door
and not be "stupid."

S.and Y. started walking backwards as the man continued to walk towards them,
gesturing with the gun and demanding they open the check-cashing store. As S. and Y.
got closer to a nearby gas station, the light from the station illuminated the man's face. S.
and Y. then turned, ran to the gas station and called police. The man drove off in a white
SUV. They gave police a description of the man and his vehicle. As discussed post, they
went to the police station a short time later, after the man had been apprehended, and
identified Garcia as the man that had pointed the gun at them.

Law enforcement arrested Garcia in Escondido about 9:30 p.m. that same night as
he stood in front of the white SUV while it was parked in front of a laundromat, which
was located near the check-cashing store. Law enforcement found a .22-caliber revolver
in Garcia's front pocket. There were four bullets in the gun's chamber, including one
behind the hammer so that the gun would fire if the trigger was pulled.

Police went to the store where M. had been sexually assaulted and found four hair
ties in the bathroom in the back of the store, two of which were torn and/or broken.
Police also found an open package of hair ties on a shelf located in the main area of the
store.

Inside M.'s SUV, police found a sports drink bottle. After his arrest, police found
in Garcia's backpack a roll of clear packing tape, a pair of scissors and several bills in

different denominations.



Samples taken from inside M.'s vagina showed the presence of sperm. These
samples and the samples taken from the sports drink bottle found inside M.'s SUV
matched the DNA profile of Garcia.

In his statement to police that was played for the jury, Garcia admitted to the
robbery of, and the rape of M., at the store. Garcia also admitted he stole M.'s SUV.
However, he denied the attempted robbery of S. and Y. at the check-cashing store.

DISCUSSION
I
Substantial Evidence Review

A. Counts 1 and 4 and the Burglaries at the Store

Garcia contends there was insufficient evidence to support his conviction on count
4 for burglary in connection with his entry into the bathroom with the felonious intent to
commit sexual assault. He contends entry into the store itself (count 1) "subsumed entry
into the bathroom located in the back of the store (count 4)" and, as such, his conviction
on count 4 must be reversed.

1. Guiding Principles

"On appeal we review the whole record in the light most favorable to the
judgment to determine whether it discloses substantial evidence -- that is, evidence that is
reasonable, credible, and of solid value -- from which a reasonable trier of fact could find
the defendant guilty beyond a reasonable doubt. [Citations.] The standard of review is

the same in cases in which the People rely mainly on circumstantial evidence. [Citation.]



"Although it is the duty of the jury to acquit a defendant if it finds that circumstantial
evidence is susceptible of two interpretations, one of which suggests guilt and the other
innocence [citations], it is the jury, not the appellate court which must be convinced of
the defendant's guilt beyond a reasonable doubt. "'If the circumstances reasonably justify
the trier of fact's findings, the opinion of the reviewing court that the circumstances might
also reasonably be reconciled with a contrary finding does not warrant a reversal of the
judgment."" [Citations.]" [Citation.]' [Citations.] The conviction shall stand 'unless it
appears "that upon no hypothesis whatever is there sufficient substantial evidence to
support [the conviction]." [Citation.]" (People v. Cravens (2012) 53 Cal.4th 500, 507—
508.)

Section 459 defines the crime of burglary as entry into "any house, room,
apartment, tenement, shop, warehouse, store, mill, barn, stable, outhouse or other
building . . . with intent to commit grand or petit larceny or any other felony . . . ."

(Italics added.)

The precise 1ssue before us, in which a defendant is convicted of multiple
burglaries based on crimes committed with the requisite felonious intent in multiple
"rooms" in a single commercial building, appears to be one of first impression. In People
v. Sparks (2002) 28 Cal.4th 71, 73 (Sparks), our Supreme Court in a unanimous opinion
held that an entry into an unsecured bedroom within a single-family residence with the
requisite intent (to commit rape) was sufficient to support a burglary conviction under

section 459, even if that intent was formed after the defendant initially entered the house



with the permission of the owner. The Sparks court concluded that the words "any . . .
room" in section 459 had a plain and ordinary meaning and rejected the argument of the
defendant that the word "room" in this statute requires entry into a "'room' that constitutes
a 'separate unit' or a 'separately secured' or 'separately occupied' portion of a building or
structure." (Sparks, supra, 28 Cal.4th at pp. 76-77, fn. omitted.)

In so doing, the court in Sparks extensively reviewed earlier decisions construing
the word "room" in our burglary statute, which discussion is pertinent to the issue before
us and which we therefore quote at some length:

"This court directly ruled upon the meaning of the word 'room,' as used in section
459, for the first time in People v. Young (1884) 65 Cal. 225 (Young). In that case, the
defendant entered a public railway station and thereafter entered a ticket office (which
apparently had walls that were eight to nine feet high but did not reach the ceiling)
located within the station. We rejected the theory that section 459 required the defendant
to have formed the required intent prior to entering the railway station, so long as he
formed that intent prior to entering a room within that structure—the ticket office.
Accordingly, we held that the trial court did not err in refusing a requested defense
instruction that if the defendant conceived his intent to steal after he entered the railway
station building, the jury should find the defendant not guilty. (Young, at p. 226.) We
stated: 'One who enters, with burglarious intent, a room of a house enters the house with

such intent. . . ." (Ibid.) In this regard, Young reflected the prevailing common law
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understanding that entry from inside a structure into a room within that structure could
constitute a burglary.

"Subsequent to Young, a number of California appellate court decisions have held
that entry into various types of rooms can constitute burglary.

"Most of these cases, like Young, concern entry into private rooms within public or
commercial buildings. (E.g., People v. Elsey (2000) 81 Cal.App.4th 948 (Elsey) [entry
into separate, locked school classrooms]; People v. Church (1989) 215 Cal.App.3d 1151
[entry into separately leased and locked offices in an office building]; People v.
Mackabee (1989) 214 Cal.App.3d 1250 [entry into an enclosed 'office area' set off by 'a
waist-high counter about two-and-one-half feet wide' in the lobby of a building otherwise
open to the public]; People v. Edwards (1971) 22 Cal.App.3d 598 [entry into women's
restroom inside hospital]; People v. Garcia (1963) 214 Cal.App.2d 681 [entry into
enclosed storage cage within a liquor store], disapproved on another ground in Mozzetti v.
Superior Court (1971) 4 Cal.3d 699, 706; People v. Davis (1959) 175 Cal.App.2d 365
[entry into closed office from 'lubrication room' of a service station]; People v. Gaytan
(1940) 38 Cal.App.2d 83 [entry into storage room of cafe].)

"In other decisions, courts have upheld burglary convictions based upon the
defendant's (i) entry into a private room within a multi-unit lodging facility (e.g., People
v. O'Keefe (1990) 222 Cal.App.3d 517 (O'Keefe) [entry into separate student dormitory
rooms]; People v. Fleetwood (1985) 171 Cal.App.3d 982 [entry into motel room}), (ii)

entry from the garage of a single-family home into a locked kitchen (People v. Thomas
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(1991) 235 Cal.App.3d 899 (Thomas)), and (iii) entry, from inside a home, into a rented
and locked bedroom within the home (People v. Wilson (1989) 208 Cal.App.3d 611).

"Of all the cases applying section 459, only one, People v. McCormack (1991) 234
Cal.App.3d 253 (McCormack), concerns the precise type of entry we face here—entry,
by an ostensible guest in the home, from inside the living quarters of a single-family
home, into the unsecured bedroom of a member of a family living in the home. Most of
the other recent decisions described above—specifically, Elsey, supra, 81 Cal.App.4th
948, Thomas, supra, 235 Cal.App.3d 899, and O'Keefe, supra, 222 Cal.App.3d 517—
have made a point of distinguishing McCormack and the normal single-family-home
setting. We first discuss McCormack, and then the three other cited appellate decisions.
1. ..M

"The defendant in McCormack, supra, 234 Cal.App.3d 253, entered a single-
family home through an unlocked door, assertedly at the occupant's invitation. The
occupant—the brother of the homeowner—observed the defendant in the kitchen and
asked him to leave the house, but the defendant refused to do so. Instead, the defendant
asked the occupant whether he wanted a beer and requested permission to use the
telephone. (/d., at p. 255.) The occupant departed and telephoned the police from a
neighbor's residence. When the police arrived, they found the defendant (in a hallway of
the home) holding items taken from bedrooms. The defendant was charged with a single
count of burglary. The trial court instructed that the "'intent [to steal the personal

property of another] need not be in the mind of the person at the time of the initial entry
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into the structure, if he [or she] subsequently forms the intent and enters a room within
the structure."" (Ibid., bracketed material in original.) Consistent with this instruction,
the prosecutor argued to the jury that the defendant committed burglary even if he formed
the intent to steal after entering the house, so long as he did so before he entered one of
the bedrooms. (/bid.) The defendant was convicted of burglary and appealed.

"The Court of Appeal in McCormack found the trial court's instruction 'consistent
with the literal language of the controlling code section. In its current form this code
section states: "Every person who enters any . . . room . . . with intent to commit grand or
petit larceny or any felony is guilty of burglary." (§ 459.) We have found no published
decisions by a court of this state holding, on facts similar to those present here, that
burglary is not committed when the intent to steal is formed after entry to a building but
before entering a room therein from which the defendant intends to steal property.'
(McCormack, supra, 234 Cal.App.3d 253, 255.) Relying upon our decision in Young,
supra, 65 Cal. 225, and some of the Court of Appeal decisions cited ante, at pages 80-81,
the court held that because 'the plain language of the code includes entry into a room
within the definition of burglary,' the instruction was proper. (McCormack, at p. 256.)

"The court in McCormack also found that the basic policy underlying the burglary
statute (see People v. Gauze (1975) 15 Cal.3d 709, 715) supported its view: 'Just as the
initial entry into a home carries with it a certain degree of danger [to personal safety],
subsequent entries into successive rooms of the home raise the level of risk that the

burglar will come into contact with the home's occupants with the resultant threat of
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violence and harm. Applying the plain language of the statute therefore serves rather
than frustrates the policy of the law.' (McCormack, supra, 234 Cal.App.3d at p. 257.)[3]
(1. .. 1]

"One year prior to McCormack, the Court of Appeal in O'Keefe, supra, 222
Cal.App.3d 517, addressed whether entries into separate rooms in a college dormitory
supported convictions for separate burglary counts. The court answered in the
affirmative. It reasoned that merely because 'each of the rooms is within the one building
. . . does not mean they are not separate dwellings within the meaning of section 459,' and
found that 'an individual student dormitory room is a separate inhabited dwelling within
the meaning of section 459.' (Id., at p. 521.)

"The defendant in O'Keefe, supra, 222 Cal.App.3d 517, attempted to avoid this
conclusion by arguing that the student dormitory rooms were analogous to rooms in a
single-family home (as to which, the defendant assumed, multiple convictions under
§ 459 would not be proper). Without endorsing the defendant's assumption, the court in
O'Keefe rejected the attempted analogy between dormitory rooms and bedrooms of a
single-family home. First, it observed, a student dormitory is 'analogous to a hotel or
apartment complex' and not to a single-family home. (O'Keefe, supra, 222 Cal.App.3d at

p. 521.) The court noted that '[i]n many apartment and hotel complexes, facilities are

3 "The court in McCormack also observed: 'The statute specifically prohibits entry
into a "room." If this wording did not serve the policy intended by the Legislature it need
not have been included in the statute and it could have been removed or modified at any
time in the more than 100 years since this code section was first adopted. (McCormack,
supra, 234 Cal.App.3d at p. 257.)"
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shared but separate burglaries of the individual rooms may still occur' (ibid.), and it cited
decisions finding the entry into a bedroom of a tenant of a home to be burglary, and the
entry into separate rooms in a business complex to constitute separate burglaries.
Second, the court in O'Keefe declined to analogize between students living in a dormitory
and family residents occupying a single-family home, noting that although the dormitory
residents 'may share kitchen and bathroom facilities . . . , this does not make them one big
family. . . . [E]ach student lives and enjoys separate privacy in each of their individual
dormitory rooms. These rooms are their homes while attending school. Unauthorized
entry into each dormitory room presents a new and separate danger to each of the
occupants. Accordingly, individual dormitory rooms and the students who occupy them
are entitled to protection under the meaning of section 459.' (O'Keefe, 222 Cal.App.3d at
p-521) [11- .. (11

"Shortly after McCormack was filed, the Court of Appeal decided Thomas, supra,
235 Cal.App.3d 899. In that case the defendant first entered the garage of a single-family
residence and then, while still in the garage, forcibly entered locked living quarters of the
home—the kitchen. The prosecutor in Thomas argued that the jury could convict the
defendant of burglary if he formed an intent to steal in the garage but prior to entry into
the kitchen. The defendant asserted that he could not be convicted of burglary under
these circumstances, because when a garage is 'an attached, integral part of a house, it
must be considered simply one room of several which together constitute the dwelling for

purposes of burglary.' (/d., at p. 905.) The court rejected the defense position, observing
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that section 459 proscribed entry into a 'room' with felonious intent and ‘nothing in this
language . . . would exempt [the defendant] from conviction for burglary simply because
his entry into the [victims'] house took place from the garage rather than from somewhere
outdoors.' (Thomas, 235 Cal.App.3d at p. 905.)

"As in O'Keefe, however, the court in Thomas, supra, 235 Cal.App.3d 899,
proceeded to distinguish the entry there at issue from other entries of rooms within
single-family homes. The court emphasized that the defendant's 'forcible and
unauthorized entry into the living quarters of the [victims'] home [from the garage] was
precisely the evil that the burglary statute is designed and intended to prevent. The
kitchen was separate from the garage. It was protected and secured by a locked door
which [the defendant] forced open with a crowbar. The [victims'] expectation of privacy
and security within their living quarters was clearly greater than that in their garage,
even if the garage may be considered part of the entire dwelling for burglary purposes. In
our opinion, it would defeat the purposes of the burglary statute to hold in this case that
[the defendant] could not be found guilty of burglary unless it was shown that he
conceived his felonious intent prior to entering the garage . . ..' (Thomas, supra, 235
Cal.App.3d at pp. 906-907, italics added.) In the course of its discussion, the court in
Thomas also asserted in a footnote: '[Where a burglar enters several rooms in a single
structure, each with felonious intent, and steals something from each, ordinarily he or she
cannot be charged with multiple burglaries and punished separately for each room

burgled unless each room constituted a separate, individual dwelling place within the
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meaning of sections 459 and 460." (Thomas, supra, 235 Cal.App.3d at p. 906, fn. 2,
italics in original.) []...[]

"Most recently, the court in Elsey, supra, 81 Cal.App.4th 948, addressed the
defendant's entry into six classrooms, some of them located in the same building, on a
single school campus. The court, distinguishing 'entry into multiple rooms of a single-
family house [from] the entries into multiple secured classrooms' (id., at p. 960), upheld
the resulting six burglary convictions.

"In so concluding, the court in Elsey noted that section 459 provides in relevant
part that 'every person who enters a house [or] room . . .' with the requisite intent is guilty
of burglary, and it reasoned that '[s]ince entry into a "house" with the requisite intent
constitutes burglary under the plain language of [section 459], it would be redundant to
claim that entry into the rooms of the house constitutes additional burglaries. The larger
category subsumes the smaller.! (Elsey, supra, 81 Cal.App.4th at p. 959.) The court then
addressed the general situation that we face here—formation of the requisite intent by an
ostensible or actual guest, after his or her initial entry into the house, but prior to entry of
the subject room within the house. The court commented: 'Of course, where the "house"
may have been entered without the requisite intent, entry into the broader category does
not constitute the burglary, allowing the courts to focus on an entry into a room in the

house, with the requisite intent, as the basis for the burglary.! (Ibid., italics added.)

(... [
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"Defendant asserts that the interpretation of section 459 set out in McCormack,
supra, 234 Cal.App.3d 25[3], will produce bizarre results. He echoes the Court of
Appeal majority below, which observed that the defendant in McCormack entered the
kitchen in the home without the intent necessary for burglary, and that if the defendant
had formed the requisite intent while in the kitchen and yet thereafter did not enter any
other room, he would not have been guilty of burglaryl4]l—but if the defendant had gone
into another room and then reentered the kitchen, this time with the requisite intent, he
would have been guilty of burglary. The Court of Appeal majority also asserted that
allowing a conviction of burglary on the present facts improperly would subject
defendants to conviction of multiple counts of burglary for every room in the house
entered with the requisite intent.

"Justice Benke, dissenting in the Court of Appeal below, conceded that under
McCormack's interpretation of the statute, whether a particular entry into a room
constitutes burglary will depend upon 'the location of an actor when the requisite intent is
formed,' but further observed that this consequence 'is not the result of the McCormack

rule but of the nature of the crime of burglary itself as defined in section 459.' Moreover,

4 "The statutes in some jurisdictions provide otherwise and include in their
definition of burglary the situation where one enters or remains with the requisite intent.
(See, e.g., Fla. Stat. ch. 810, § 10.02(1); Me. Rev. Stat., tit 17-A, § 401; N.J. Rev. Stat.,

§ 2C:18-2; N.Y. Penal Law § 140.00, subd. 5; N.D. Cent. Code, § 12.1-22-02, subd. 1;
Vt. Stat. Ann. tit. 13, § 1201.) Section 459, by contrast, requires an entry with requisite
intent. Accordingly, in the present case, defendant would not have committed burglary
if, after entering the home as a guest, he formed the requisite intent in the dining room or
in the living room, but thereafter did not enter another room within the home with that
intent."
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Justice Benke noted that even if the interpretation of the statute set out in McCormack,
supra, 234 Cal.App.3d 25[3], may 'allow[] the creative mind to formulate disconcerting
hypotheticals about the application of the law of burglary,' the rule proposed by
defendant would do so as well: 'For example, a person may enter a residence without the
intent to commit a theft. He walks down a hall off of which there are two
indistinguishable bedrooms. The first is the bedroom of a family member, the second the
bedroom rented by a family friend. Under the [rule proposed by defendant and the
majority below], if the person enters the first with the intent to commit a theft, he
commits no burglary [because he has not invaded a separate possessory interest]. If he
enters the second [with the intent to commit a theft], he commits a first degree burglary.
This distinction makes no sense . . . and does not serve the policy basis of the crime.'
Accordingly, Justice Benke concluded that the rule proposed by defendant 'simply
exchanges one set of potential anomalies . . . for another,’ and she asserted that '[i]f I must
choose my anomalies . . ., then I believe I am duty bound to choose those created by the
Legislature.' [] ... [Y]

"As noted above, California decisions applying section 459 have upheld burglary
convictions based upon entry into diverse types of rooms—among them ticket offices,
liquor cages, business offices, enclosed counter areas, school classrooms, hotel rooms,
apartments, a kitchen in a single-family home, and, in McCormack, supra, 234
Cal. App.3d 253, a bedroom within a single-family home. These decisions—and

McCormack in particular—are consistent with common law cases from other
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jurisdictions, recognizing as burglary the entry (with requisite intent), from within a
home, into a bedroom inside the home.[5] Although the burglary statute historically has
been the subject of frequent amendments, our Legislature has not revised section 459 to
disapprove any of these decisions.[6] Furthermore, although in recent years the
legislatures of many of our sister states have enacted statutes that have narrowed and
confined the type of room that will qualify as the subject of a burglary . . ., the California
Legislature, when presented with legislation that proposed similar amendments, did not

adopt any similar amendment to our burglary statute.[7]

5 "The common law is well illustrated by State v. Contreras-Cruz (R.1. 2001) 765
A.2d 849. In that case the defendant was charged with burglary for entering the bedroom
of his brother and the brother's girlfriend, while the brother was absent, with intent to
sexually assault the girlfriend. The defendant claimed that he had his brother's
permission to be inside the house. Applying Rhode Island General Laws, 1956 section
11-8-1 (1956) (which in turn incorporates the common law definition of burglary), the
Rhode Island Supreme Court rejected the defendant's contention that permission to be
inside the house negated the entry element. The court observed: 'It has long been held
that while one may have permission to enter parts of a dwelling, entry into a room within
that dwelling that a person does not have permission to enter can constitute burglary.'
(State v. Contreras-Cruz, supra, at p. 854[;] see also State v. Descant (La. 1906) 117 La.
1016 [42 So. 486, 488] [entry by ostensible house guest, from within the home, into a
woman's bedroom, constitutes burglary] . . . .)"

6 "Section 459 has been amended nine times since its codification in 1872, and has
been the focus of at least 23 proposed amendments in the four decades since 1960. (See
Table of Sections Affected in the 1960-1970 volumes of Cal. Legislature, Final Calendar
of Legislative Business, and in the 1973-2000 volumes of Cal. Legislature, Legislative
Index and Table of Sections Affected.) The section has been amended six times since
1977."

7 "In the 1970's, a period during which many other jurisdictions amended their
burglary statutes consistent with the Model Penal Code to limit the subject of burglary to
certain categories of rooms (for example, those that are 'separately occupied or secured'),
omnibus legislative proposals that would have incorporated that same limitation in
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"As the court observed in McCormack, supra, 234 Cal.App.3d 253, treating the
entry at issue here as an entry for burglary is consistent with the personal security
concerns of the burglary statute, because entry, from inside a home, into a bedroom of the
home 'ratse[s] the level of risk that the burglar will come into contact with the home's
occupants with the resultant threat of violence and harm.' (Zd., at p. 257.) Here, the 22-
year-old victim, living in her family's home, reasonably could expect significant
additional privacy and security when she retreated into her own bedroom. Accordingly,
consistent with California decisions construing section 459, reaching back to People v.
Young, supra, 65 Cal. 225, and consistent with the common law and the history of section
459, we conclude that the unadorned word 'room’ in section 459 reasonably must be
given its ordinary meaning. It follows that the trial court did not err in this case by
instructing the jury that entry into [the victim's] bedroom with the specific intent to
commit rape constitutes a burglary in violation of section 459.181" (Sparks, supra, 28

Cal.4th at pp. 79-87, some fns. omitted.)

section 459 were introduced in the California Legislature on four occasions but were not
enacted. (See Sen. Bill No. 1506 (1972 Reg. Sess.) [proposed new Criminal Code,

§ 12601, subd. (a)]; Sen. Bill No. 39 (1973-1974 Reg. Sess.) [same]; Sen. Bill No. 565
(1975-1976 Reg. Sess.) [same]; Sen. Bill No. 27 (1977-1978 Reg. Sess.) [same].)

"To be sure, it is important that we be careful not to place undue significance on
these unsuccessful legislative proposals. Each of the bills referred to in the prior
paragraph proposed omnibus legislation that would have substantially overhauled the
entire Penal Code. As we have noted, 'unpassed bills, as evidences of legislative intent,
have little value' (Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d
1379, 1396, and cases cited), and provisions contained within unpassed omnibus bills are,
if anything, even less reliable indicants of legislative intent. Nonetheless, this history
does reveal that although there have been some relatively recent attempts to limit the term
'room' in section 459, to date no such proposal has been adopted."
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The Court of Appeal in People v. Richardson (2004) 117 Cal.App.4th 570
(Richardson) was presented with a factual scenario somewhat similar to the one raised,
but not decided, by the Sparks court in footnote 8, ante. In Richardson, two women
shared a two-bedroom apartment. Each roommate occupied one of the bedrooms, but
neither room had locks on the doors. In addition, one of the roommates stored personal
items in the other roommate's closet. When the apartment was empty, the defendant, who
was the brother of one of the roommates, entered and stole items from both of the rooms.
The defendant was convicted of two counts of burglary. The Court of Appeal reversed.

The Richardson court concluded that under the facts of the case, the two women
could not "have had a separate, reasonable expectation of protection against an
unauthorized entry" inasmuch as they "rented the apartment together as friends," "shared
space in their rooms" and neither room had a lock on the door, which the court found was
similar to the living arrangement of a "single-family household." (Richardson, supra,

117 Cal.app.4th at pp. 575-576.) The court noted that there was no evidence in the record
as to the defendant's intent, including whether the defendant intended to burglarize both
rooms as he entered the apartment or whether he formed the intent to burglarize a second

bedroom after he burglarized the first. (/bid.) In addition, the court rejected the

8 "In reaching this conclusion, we emphasize that our holding does not signify that a
defendant who, with the requisite felonious intent, enters multiple unsecured rooms in a
single-family house properly may be convicted of multiple counts of burglary. As noted
above, some California decisions have questioned whether multiple convictions might be
sustained on such facts (Thomas, supra, 235 Cal.App.3d 899, 906, fn. 2; see also Elsey,
supra, 81 Cal.App.4th 948, 959), and we have no occasion to consider that issue in this
case, in which multiple burglary convictions are not involved."
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contention that because the defendant knew beforehand that the apartment was occupied
by two roommates, he could be guilty of multiple burglaries, noting that such knowledge

"

is "'usually fortuitous™' and "'not determinative of whether a burglary has occurred."

(Ibid.)

The Richardson court relied on Thomas for the proposition that when "'a burglar
enters several rooms in a single structure, each with felonious intent, and steals
something from each, ordinarily he or she cannot be charged with multiple burglaries and
punished separately for each room burgled unless each room constituted a separate,
individual dwelling place within the meanings of sections 459 and 460." (Richardson,
supra, 117 Cal.App.4th at p. 575, quoting Thomas, supra, 235 Cal. App.3d at p. 906, fn.
2.) The court recognized this language from Thomas was discussed in Spérks (see fn. 8,
ante) and thus found Sparks "does not stand for the proposition that multiple burglary
convictions may be founded on a defendant taking items from several rooms within a
single dwelling." (Thomas, at p. 576.)

Recently, this court decided In re M.A. (2012) 209 Cal.App.4th 317 (M.A.), which
addressed an issue similar to the one discussed in Sparks. In M.A., we concluded that a
minor who stole guns from a three and one-half by four foot closet located in the foyer of
a home could support a true finding of first degree burglary, even if the minor formed the
felonious intent after he entered the home. (Id. at p. 321.) We further concluded that a
closet was a "room" within the ordinary meaning of this word. (Id. at p. 323; see also

People v. Mackabee (1989) 214 Cal.App.3d 1250, 1257 (Mackabee) [noting a "common
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definition of a room" is "'a part of the inside of a building, shelter or dwelling usually set
off by a partition™].) We also concluded that the policies behind the burglary laws,
namely concerns of "personal security" with the attendant risk of violence and harm to
the occupants and the prevention of an intrusion into an area where the occupants

"'reasonably could expect significant additional privacy and security," supported our
decision to treat a closet as a "room" for purposes of section 459. (M.A., supra, 209
Cal.App.4th at pp. 322-323.)

2. Analysis

Regarding count 1, the record shows the prosecutor during closing argued that
when Garcia (re)entered the store, he did so with the intent to commit robbery. The
record shows that before Garcia entered the store, he rode his bicycle slowly in front of
the store, looking inside. When fellow employee G.C. left for the day, Garcia for the first
time entered the store, looked around and then left. A short time later, Garcia reentered
the store, started asking M. what she described as "weird" questions and subsequently
pulled out a gun from his jacket pocket, pointed it at M. and demanded that she hand over
the money from the store's cash register. Garcia, while still pointing a gun at M., next
demanded that she hand over any money she had on her person. We conclude this
evidence provides ample support for Garcia's burglary conviction on count 1, which, in
any event, Garcia does not challenge on appeal.

The record shows the prosecutor also argued during closing that once inside the

store, Garcia formed the separate intent to commit the sexual assault, which later
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involved a second burglary when Garcia entered the bathroom located in the back of the
store and sexually assaulted M.

We conclude on this record that substantial evidence also supports Garcia's
burglary conviction on count 4. First, in light of Sparks, M.A. and Mackabee among
other authorities (as discussed in Sparks), we conclude the bathroom Garcia entered to
sexually assault M. constitutes a "room" for purposes of section 459 based on the plain
and ordinary meaning of the word. Second, we further conclude one of the main policies
underlying the burglary statute—to prevent intrusion into an area in which the occupants
"'reasonably could expect significant additional privacy and security" (see M.A., supra,
209 Cal.App.4th at p. 322, quoting Sparks, supra, 28 Cal.4th at p. 87)—supports the
conclusion that Garcia's entry with the requisite felonious intent into the bathroom in the
back of the store constituted a separate burglary.

Indeed, the record shows Garcia forced M. at gunpoint to close the front doors of
the store, remove the "open" sign hanging by the doors and turn off the store lights.
Next, he motioned with the gun for M. to walk down the hallway, toward the back of the
store. When they stopped at the refrigerators, he asked M. if she had a key to the office,
which was locked. M. said no. He then asked M. whether there was a bathroom inside
the store. M. said yes. This evidence supports the finding that the bathroom provided
additional privacy and security from the main part of the store, inasmuch as M. testified
the bathroom was not visible from the main part of the store and even Garcia, while

standing in the hallway, asked whether the store had a bathroom.
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Moreover, the record shows that M. initially refused Garcia's demands—even at
gunpoint—that she go to the bathroom in the back of the store because she was afraid of
what he would do to her in the bathroom. Although M. was afraid when Garcia initially
pulled out the gun and demanded money, the record shows she got on her hands and
knees and begged Garcia not to harm her after he demanded at gunpoint that she go
inside the bathroom in the back of the store. This evidence provides additional support
for the finding that the bathroom provided "'significant additional privacy and security"
(see M A., supra, 209 Cal.App.4th at p. 322, quoting Sparks, supra, 28 Cal.4th at p. 87)
than did the main part of the store and that Garcia's intrusion into the bathroom
constituted a separate burglary inside the store.

Third, this evidence and the inferences drawn from it also support the finding of
the jury that Garcia formed the separate felonious intent to sexually assault M. in the
bathroom affer he had entered the store and affer he had taken the money from the store
cash register and from M.'s person. Indeed, once Garcia took the money he could have
simply left the store. Instead, as noted, he made M. close up the store and ordered her
into the bathroom in the back of the store where he forced her at gunpoint to remove her
clothes and then sexually assaulted her after she was tied up.

Garcia relies on Richardson and Thomas among other authorities in contending
"that a defendant can only be convicted of a single burglary if [the defendant] enters a
single business or residence with felonious intent and commits several crimes within that

structure." We conclude neither case supports Garcia on the facts presented here.
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In Richardson, as we noted already, the court there specifically recognized that
there was "no evidence in the record as to [the defendant's] intent: whether he intended to
burglarize both rooms as he entered the apartment [shared by the two roommates], or
whether he formed the intent to burglarize a second bedroom after burglarizing the first."
(See Richardson, supra, 117 Cal.App.4th at p. 575.) In contrast, there is substantial
evidence in the instant case supporting the finding that Garcia formed the felonious
intent—for purposes of his entry into the bathroom to commit the sexual assault on M.—
after he entered the store with the felonious intent to steal the money at gunpoint. The
situation here is thus entirely distinguishable from the facts of Richardson, where the
defendant simultaneously stole items from each of the unoccupied rooms of the two
roommates that shared an apartment, which the court concluded was akin to a single-
family dwelling.

We also conclude Thomas is inapposite here. As noted by the Sparks court, the
issue in Thomas was whether a defendant could be guilty of burglary if the defendant
formed the intent to steal inside a garage but before he entered a locked kitchen, even if
the defendant allegedly did not form that intent when he first entered the garage itself.
(See Thomas, supra, 235 Cal.App.3d at pp. 903-904.) The issue in Thomas thus did not
involve a conviction for multiple counts of burglary, as in the instant case in which a
defendant such as Garcia formed the requisite felonious intent to commit a crime (i.e., the
sexual assault in the bathroom) after he entered the building with the separate felonious

intent to commit theft.
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Garcia, however, relies on the language from Thomas, discussed by Sparks in
footnote 8, ante, where the Thomas court in a footnote stated in part: "[W]here a burglar
enters several rooms in a single structure, each with felonious intent, and steals
something from each, ordinarily he or she cannot be charged with multiple burglaries and
punished separately for each room burgled unless each room constituted a separate,
individual dwelling place within the meaning of sections 459 and 460. That is not the
case here; appellant was not charged with multiple burglaries, and the People do not
contend that he could have been." (See Thomas, supra, 235 Cal.App.3d at p. 906, fn. 2.)

We conclude this language from Thomas—which was also quoted in Richardson
among other cases—is pure dictum, a view we conclude was also shared by our Supreme
Court in Sparks. (See Sparks, supra, 28 Cal.4th at pp. 87-88, fn. 21 [citing Thomas and
noting it and other cases "have questioned whether multiple convictions might be
sustained" when "a defendant, who, with the requisite felonious intent, enters multiple
unsecured rooms in a single-family house properly may be convicted of multiple counts
of burglary" (italics added)].) In any event, as noted, the issue before us does not involve
the simultaneous theft of items from multiple rooms from a structure/single-family

dwelling.9

9 We thus do not decide in this opinion the question raised by our Supreme Court in
Sparks regarding whether a defendant possessing the requisite felonious intent could be
convicted under section 459 of multiple counts of burglary for his or her entry in, and
theft of items taken from, multiple "rooms" in a structure/single-family house. (See
Sparks, supra, 28 Cal.4th at p. 87, fn. 21.)
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Given the substantial factual differences between the instant case, on the one hand,
and Richardson and Thomas and similar authorities, as discussed in Sparks, on the other
hand, and given the language from Thomas on which Garcia relies is, in any event,
dictum and inapplicable under the facts of this case, we affirm his conviction on count 4
and reject his contention that he could only be convicted of a single count of burglary on
count 1 because the "room" (i.e., bathroom) he separately entered with the requisite
felonious intent to commit the sexual assault of M. also happened to be located inside the
store.

B. Counts 8 and 9 and the Attempted Robbery of S. and Y.

Garcia contends the evidence is insufficient to support the jury's finding that he
possessed the specific intent to commit the attempted robbery of S. and Y. Section 211
defines robbery as "the felonious taking of personal property in the possession of another,
from his person or immediate presence, and against his will, accomplished by means of
force or fear."

"An attempt to commit a crime is comprised of 'two elements: a specific intent to
commit the crime, and a direct but ineffectual act done toward its commission.' (§ 21a;
see § 664 [prescribing punishment].) Other than forming the requisite criminal intent, a
defendant need not commit an element of the underlying offense. [Citations.] We have
explained that 'under California law, "[a]n attempt to commit a crime is itself a crime and
[is] subject to punishment that bears some relation to the completed offense.” [Citation.]

.[91- .. "One of the purposes of the criminal law is to protect society from those who
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intend to injure it. When it is established that the defendant intended to commit a specific
crime and that in carrying out this intention he committed an act that caused harm or
sufficient danger of harm, it is immaterial that for some collateral reason he could not
complete the intended crime." [Citation.]' [Citation.]" (People v. Medina (2007) 41
Cal.4th 685, 694, fn. omitted.) "Intent to steal is often proved by circumstantial
evidence." (People v. Abilez (2007) 41 Cal.4th 472, 508.)

Here, the record shows that S. and Y. closed the store earlier than usual on the
night of the crime because it had been a "really slow day" at work; that as S. and Y.
walked toward their cars, a man later identified as Garcia approached them, told them to
stop and demanded that they reopen the store; that S. and Y. pretended not to hear Garcia
and kept walking but, as they got closer, Garcia said, "you got to stop," pulled out a gun
and used it to wave them in the direction of the front door of the check-cashing store
while repeating his demand that they open the door and telling them not to be "stupid";
that Garcia admitted to law enforcement during a postarrest interview he needed money
and considered robbery that morning; that Garcia knew the check-cashing store dealt with
money because his girlfriend's mother used the store to cash checks and pay loans; that a
few hours earlier, Garcia had robbed the store and M. of only about $73; and that after S.
and Y. ran to the gas station, Garcia left in the SUV and drove to a nearby laundromat,
where he waited outside the vehicle.

Viewing the evidence in the light most favorable to the prosecution (People v.

Watkins (2012) 55 Cal.4th 999, 1019), we conclude this evidence is more than sufficient
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to support the finding beyond a reasonable doubt of a rational trier of fact that Garcia had
focused on and intended to rob S. and Y. (See id. at pp. 1019-1021 [rejecting the
defendant's contention there was insufficient evidence in the record to support his
attempted robbery conviction of a victim after the evidence showed defendant already
had robbed three people at gunpoint before he and his accomplice drove to a hotel and
pretended their car broke down as they watched the victim unloading suitcases from his
car, and noting that """"'[i]f the circumstances reasonably justify the trier of fact's
findings, the opinion of the reviewing court that the circumstances might also reasonably
be reconciled with a contrary finding does not warrant a reversal of the judgment""™].)
I

Count 6 and Instructional Error

The record shows the trial court instructed the jury with CALCRIM No. 1045 as
follows:

"The defendant is charged in Count Six with sexual penetration by force, fear,
violence, menace, or fear of immediate and unlawful bodily injury to another, in violation
of Penal Code section 289(a). [Y] To prove that the defendant is guilty of this crime, the
People must prove that: [{] 1. The defendant committed an act of sexual penetration with
another person; [] 2. The penetration was accomplished by using a foreign object or
unknown object; [1] 3. The other person did not consent to the act; []] AND []] 4. The
defendant accomplished the act by force, violence, duress, menace, or fear of immediate

and unlawful bodily injury to anyone.
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"Sexual penetration means penetration, however slight, of the genital or anal
opening for the purpose of sexual abuse, arousal, or gratification.

"A foreign object includes any part of the body except a sexual organ.

"An unknown object includes any foreign object, substance, instrument, or device,
or any part of the body, including a penis, if it is not known what object penetrated the
opening.

"Penetration for sexual abuse means penetration for the purpose of causing pain,
injury, or discomfort.

"In order to consent, a person must act freely and voluntarily and know the nature
of the act.

"Duress means a direct or implied threat of force, violence, danger, hardship, or
retribution that is enough to cause a reasonable person of ordinary sensitivity to do or
submit to something that he or she would not otherwise do or submit to. When deciding
whether the act was accomplished by duress, consider all the circumstances, including the
age of the other person and her relationship to the defendant.

"Menace means a threat, statement, or act showing an intent to injure someone.

"An act is accomplished by fear if the other person is actually and reasonably
afraid." (Original italics; bold added.)

Garcia contends the trial court had a sua sponte duty to modify CALCRIM No.
1045 to exclude the bold font above—including a penis—from the definition of an

"unknown object" with respect to count 6, rape of M. by a foreign or unknown object,
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because he contends there allegedly was only a single and uninterrupted sex act in the
instant case and because count 5 alleged forcible rape of M. According to Garcia, it
therefore was possible for the jury to con;/ict him on counts 5 and 6 for the same act of
penile penetration.

The People contend CALCRIM No. 1045 tracks the language of section 289,
subdivision (k)(2) and (3) regarding the definition of "foreign object" and "unknown
object," respectively, and, as such, it was incumbent on Garcia to request any further
clarification or amplification he deemed appropriate and his failure to do so constitutes a
forfeiture of this issue on appeal. The People further contend that, on the merits, there
was no instructional error because it was not reasonably likely a jury construéd them in
the manner claimed by Garcia. Because we agree with this latter contention, we do not
address forfeiture.

"When instructions are claimed to be conflicting or ambiguous, 'we inquire
whether the jury was "reasonably likely" to have construed them in a manner that violates
the defendant's rights.' [Citation.] We look to the instructions as a whole and the entire
record of trial, including the arguments of counsel. [Citations.] We assume that the

(11154

jurors are ""intelligent persons and capable of understanding and correlating all jury
instructions . . . given."" [Citation.]" (People v. Franco (2009) 180 Cal.App.4th 713,
720.)

Here, our examination of the entire record shows no reasonable likelihood Garcia's

jurors were misled or applied CALCRIM No. 1045 in the manner asserted by him.
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Indeed, as noted ante, the record shows the jury saw the video interview of Garcia where
he admitted to the officers that he digitally penetrated M. inside the bathroom about
seven or eight times. This testimony was confirmed by M., who also said she could feel
Garcia's fingers inside her vagina as he stood behind her in the bathroom.

In addition, during closing argument, the prosecutor was clear that count 5,
forcible rape, occurred (if at all) when Garcia held a gun to M. and used his penis to
penetrate her vagina without consent. Regarding count 6, the prosecutor stated a "foreign
object" for purposes of forcible sexual penetration "includes any part of the body except a
sexual organ; right? And that's because we already have a crime that's laid out for when
you use a sexual organ, that is rape. There's an exception to that however, is it could, if
the woman didn't know what it was that was inside of her turns out that it happened to be
a penis, you could still use this statute [i.e., § 289]. In this case that's not a question
because she knows that the penis and his fingers were inside of her." (Italics added.)

During the closing argument of the defense, the record shows that counsel stated
that Garcia "absolutely admits to digital penetration” of M.'s vagina. During rebuttal, the
prosecutor noted the penetration for purposes of the verdict form on count 6 was Garcia's
fingers, a "foreign object." Finally, in reviewing the jury verdict form for count 6, we
note it repeatedly used only the term "foreign object,” which excluded from its definition
a sexual organ, and not the term "unknown object," which included in its definition a

penis, in the questions to be answered by the jury on this count.
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In light of the instructions as a whole—including the exclusion of a sexual organ
from the definition of a "foreign object" as set forth in subsection (k)(2) of section 289,
and the evidence in the record—including the arguments of counsel and the verdict form
itself, we conclude it was not reasonably likely that the jury here applied CALCRIM No.
1045 to find the "foreign object" that penetrated M. for purposes of count 6 was Garcia's
penis, as opposed to his fingers.10 (See People v. Franco, supra, 180 Cal.App.4th at p.
720.) We thus conclude there was no instructional error in connection with count 6.

M1
Sentencing Issues
A. Counts 5 and 6

1. Additional Background

Garcia contends the trial court erred when it sentenced him to consecutive terms of
25 years to life on counts 5 and 6 because he allegedly committed one indivisible act of
rape that violated two statutes. The record shows the prosecutor initially believed that

Garcia should have received concurrent sentences on these two counts because M. was

10 As such, we also reject Garcia's alternate contention that the trial court was
required to give a unanimity instruction on the nature of the "foreign object" used,
inasmuch as the evidence in the record overwhelmingly shows Garcia's fingers were the
"foreign object" used to penetrate M.'s vagina in connection with count 6 and, in any
event, this term excludes a penis from its statutory definition. (See People v. Russo
(2001) 25 Cal.4th 1124, 1132 [noting the "requirement of unanimity as to the criminal act
'is intended to eliminate the danger that the defendant will be convicted even though there
1s no single offense which all the jurors agree the defendant committed," and noting that
"where the evidence shows only a single discrete crime but leaves room for disagreement
as to exactly how that crime was committed or what the defendant's precise role was, the
jury need not unanimously agree on the basis or, as the cases often put it, the 'theory’
whereby the defendant is guilty"].)
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unsure whether the defendant penetrated her vagina with his finger and penis at the same
or separate times. At the sentencing hearing, the record shows that the prosecutor
reiterated this belief and that defense counsel noted there could be "two separate, distinct
purposes” but that, in this case, the "use of digital penetration in order to accomplish
penile penetration would be one act."

The trial court disagreed. In so doing, the court noted the act of digital penetration
was entirely separate from the act of penile penetration:

"Wouldn't it necessitate that, as I heard the evidence, that they were completely
separate acts, that they [i.e., the digital and penile penetrations] were distinctly different
functions. And even though they are not temporally isolated, they are in the physical act
itself. And each act requires a different intent, one is digital penetration, the other is a
thoughtful, knowing penile penetration. And those are two separate acts that require
goal-oriented behavior leading to a goal-oriented outcome . . . ."

In response, the defense argued—as it does on appeal—that the use of digital
penetration to accomplish the penile penetration "would be one act. So, if you're using it
Jjust for that purpose it would be one act." (Italics added.) The court expressed
skepticism with this analysis but found the evidence did not support it in any event:

"Yeah, well, I don't know if I agree with that. But that's not the evidence that I
heard. And not to engage in too much discussion, but I think one thing when you look at
non separate acts in the sexual assault context, this could be -- an example might be, a

defendant, not this defendant, a defendant in the midst of digital penetration penetrates
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twice in a very short period of time with a finger, that is completely different than an
event that I heard in this trial.

"And I paid close attention while the victim was testifying and a couple things
rang true to me, one 1s she was very credible. I think the jury found that. The only
counts that were lost by the people were counts that had really nothing to do with this
victim. But more importantly, not only her credibility but her ability to recite the events.
And even the defendant, in his statement to the police, partitions the events. There's an
act of robbery. They you could say breaking -- into -- there's an act of entry into the
building, there's an act of threat of force and robbery, there's an act of substantial
movement to the bathroom. Once in the bathroom then there has to be a continuing
intent; right? There has to be a goal in moving her to the bathroom, and the goal was to
accomplish some act of sexual assault.

"But at that point where he decides to engage in sexual assault he has a plethora of
choices for a sexual assault. He chooses one. Then he chooses another. And each time
he chooses, that evidences a distinct, clear separate intent, which this court thinks is a
distinct, clear, separate event and occasion. And that's why I don't have any problem in
sentencing him to a consecutive term."

2. Governing Law and Analysis

Section 667.61, also known as the one strike law, "sets forth an alternative and
harsher sentencing scheme for certain enumerated sex crimes perpetrated by force,

including rape, foreign object penetration, sodomy, and oral copulation." (People v.
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Mancebo (2002) 27 Cal.4th 735, 741, fns. omitted.) The Legislature enacted section
667.61 to ensure that serious sexual offenders receive long prison sentences regardless of
their prior criminal records. (People v. Wutzke (2002) 28 Cal.4th 923, 929; see also
People v. Luna (2012) 209 Cal.App.4th 460, 465.)

In addition, section 667.61 requires imposition of "a consecutive sentence for each
offense . . . if the crimes involve separate victims or involve the same victim on separate
occasions as defined in subdivision (d) of Section 667.6." (§ 667.61, subd. (i), italics
added; see also People v. Thomas (1990) 218 Cal.App.3d 1477, 1489.) Once the trial
court resolves the issue of whether a defendant committed sex crimes on separate
occasions, an appellate court may not overturn the result unless no reasonable trier of fact
could have so found. (See People v. Garza (2003) 107 Cal.App.4th 1081, 1092; People
v. Plaza (1995) 41 Cal.App.4th 377, 384.)

Section 667.6, subdivision (d) provides: "In determining whether crimes against a
single victim were committed on separate occasions under this subdivision, the court
shall consider whether, between the commission of one sex crime and another, the
defendant had a reasonable opportunity to reflect upon his or her actions and nevertheless
resumed sexually assaultive behavior. Neither the duration of time between crimes, nor
whether . . . the defendant lost or abandoned his or her opportunity to attack, shall be, in
and of itself, determinative on the issue of whether the crimes in question occurred on

separate occasions."
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A finding that the defendant committed the sex crimes on separate occasions does
not require a break of any specific duration or any change in physical location. (People v.
Jones (2001) 25 Cal.4th 98, 104 [construing former § 667.6]; see also People v. Irvin
(1996) 43 Cal. App.4th 1063, 1071 [also construing former § 667.6 and concluding a trial
court at sentencing "could find a defendant had a 'reasonable opportunity to reflect upon
his or her actions' even though the parties never changed physical locations and the
parties 'merely' changed positions"].)

Here, the record shows that Garcia committed at least two entirely separate and
distinct aéts of penetration of M.'s vagina. Garcia admitted to police that he used three
fingers to penetrate M.'s vagina about seven or eight times. The record also shows that,
while they were in the bathroom, Garcia penetrated M.'s vagina with his penis, as DNA
later taken from inside M.'s vagina matched Garcia's profile.

That M. testified she thought Garcia had his fingers and penis inside her vagina at
the same time is not determinative here. For one thing, the record shows Garcia made M.
turn around so that her back was to him. In addition, M. testified she thought Garcia had
his fingers and penis inside of her at the same time. Moreover, the record shows that, at
some point, Garcia made M. turn off the light in the bathroom while he continued his
sexual assault of her. And, of course, Garcia admitted to police that he digitally
penetrated M. seven or eight times, which evidence strongly supports the finding of the
trial court that Garcia's use of his fingers to penetrate repeatedly M.'s vagina involved a

separate, distinct and additional intent from his intent to penetrate her with his penis. As
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the statute instructs, the duration of time between the acts and the retention of the
opportunity to attack again are not themselves determinative. (See § 667.6, subd. (d).)

Because we conclude a reasonable trier of fact could conclude that in between
each of two separate offenses—digital penetration of M. multiple times and rape—Garcia
"had a reasonable opportunity to reflect upon his . . . actions and nevertheless resumed
[his] sexually assaultive behavior" (see § 667.6, subd. (d); see also § 667.61, subd. (i)),
we further conclude the trial court properly imposed consecutive sentences on Garcia of
25 years to life on counts 5 and 6 as mandated under section 667.61.

B. Count 4

Garcia contends the trial court also erred by not staying under subdivision (a) of
section 654 his sentence for burglary in count 4 because this statute prohibits punishment
for the intended felony underlying burglary and for the burglary. (See People v. Islas
(2012) 210 Cal.App.4th 116, 130.) We agree.

Subdivision (a) of section 654 provides: "An act or omission that is punishable in
different ways by different provisions of law shall be punished under the provision that
provides for the longest potential term of imprisonment, but in no case shall the act or
omission be punished under more than one provision." Section 654 applies where there
is a course of conduct that violates more than one section of the Penal Code but
nevertheless constitutes an indivisible transaction. (See, e.g., People v. Pena (1992) 7
Cal.App.4th 1294, 1311-1313 [a defendant who unlawfully enters a home for the sole

purpose of sexual assault may not be separately punished for the burglary and the sex
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crimes]; People v. McElrath (1985) 175 Cal.App.3d 178, 191 [where the intent to commit
sex offenses formed the factual basis of the burglary conviction, § 654 bars a concurrent
term for burglary].)

Here, the evidence in the record shows that the factual basis for the conviction on
count 4 was burglary—Garcia's entry into the bathroom inside the store—with the
requisite intent to commit the sexual assault charged in counts 5 and 6.

The People contend that section 667.6, subdivision (d), as stated ante, provides an
exception to section 654 for sex offenses. In support of this contention, the People rely
on People v. Hicks (1993) 6 Cal.4th 784, 797 (Hicks), which concluded that the
"imposition of a sentence for [a] burglary conviction, in addition to the consecutive full-
term sentences imposed for the related enumerated sexual offenses, was authorized by
section 667.6[, subdivision] (c), notwithstanding section 654's general proscription
against multiple punishment for offenses committed during an indivisible course of
conduct."

However, the record clearly shows that Garcia was not sentenced under section
667.6, but rather under section 667.61. In addition, we note that Hicks involved an
interpretation of former subdivision (¢) of section 667.61 and specifically involved
language that has since been repealed by Jessica's Law, enacted by an initiative, The
Sexual Predator Punishment and Control Act. (Prop. 83, § 31, approved Nov. 7, 2006,

eff. Nov. 8, 2006.) 11

11 As relevant here, Jessica's Law "repealed language that authorized a trial court to
impose 'a full, separate and consecutive term . . . for each violation of [enumerated sex
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Finally, we note that the defendant in Sparks, like Garcia here, was sentenced
under section 667.61, subdivision (a) to 25 years to life for rape committed during a
burglary. (See Sparks, supra, 28 Cal.4th at p. 75, fn. 5.) We further note, however, that
the defendant in Sparks was not separately sentenced for the burglary conviction standing
alone. (/bid.)

We thus conclude the trial court erred when it refused to stay under section 654,
subdivision (a) Garcia's conviction for burglary in connection with count 4, which
occurred when he entered the bathroom inside the store with the requisite intent to
commit the sexual assault on M.

v
Restitution Fine

At sentencing, the trial court ordered Garcia to pay a restitution fine in the amount
of $10,000, as recommended in the probation report. The record shows the court did not
make any specific factual findings or state the reason or reasons it imposed the fine in this
amount, which was and remains the statutory maximum under subdivision (b)(1) of
section 1202.4. The record shows Garcia did not object to the restitution fine.

In 2011, when the crimes at issue were committed, section 1202.4, subdivision (b)

then provided: "In every case where a person is convicted of a crime, the court shall

offenses] whether or not the crimes were committed during a single transaction."
(People v. Goodliffe (2009) 177 Cal.App.4th 723, 726, fn. 7, quoting former § 667.6,
subd. (¢).) We note this is the same language the Hicks court relied on when it concluded
former section 667.6, subdivision (c) created an exception to section 654's prohibition
against multiple punishment for separate offenses committed during an indivisible course
of conduct. (Hicks, supra, 6 Cal.4th at pp. 791-792.)
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impose a separate and additional restitution fine, unless it finds compelling and
extraordinary reasons for not doing so and states those reasons on the record." In the case
of a felony conviction, the minimum restitution fine was $200 and the maximum fine was
$10,000.12 (Former § 1202.4, subd. (b)(1).) The fine was to "be set at the discretion of
the court and commensurate with the seriousness of the offense." (Ibid.)

Former section 1202.4, subdivision (d) provided: "In setting the amount of the fine
pursuant to subdivision (b) in excess of the two hundred-dollar ($200) . . . minimum, the
court shall consider any relevant factors, including, but not limited to, the defendant's
inability to pay, the seriousness and gravity of the offense and the circumstances of its
commission, any economic gain derived by the defendant as a result of the crime, the
extent to which any other person suffered losses as a result of the crime, and the number
of victims involved in the crime. Those losses may include pecuniary losses to the victim
or his or her dependents as well as intangible losses, such as psychological harm caused
by the crime. Consideration of a defendant's inability to pay may include his or her
future earning capacity. A defendant shall bear the burden of demonstrating his or her
inability to pay. Express findings by the court as to the factors bearing on the amount of
the fine shall not be required. A separate hearing for the fine shall not be required."

(Italics added.)

12 Subsequent amendments to section 1202.4 raised the statutory minimum but did
not change the statutory maximum of $10,000, which, as noted, was the amount imposed
here by the trial court.
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Garcia asserts that under Southern Union Co. v. United States (2012) __ U.S.
[132 S.Ct. 2344} (Southern Union Co.), the trial court's imposition of the $10,000
restitution fine violated his constitutional rights to a jury trial and due process. He claims
that his conviction alone was insufficient to support the imposition of the fine, that the
fine was punishment and that, therefore, the issue of the amount of the fine should have
been submitted to the jury and proved beyond a reasonable doubt.

As the People point out, a similar contention was rejected in People v. Kramis
(2012) 209 Cal.App.4th 346 (Kramis). The Kramis court explained: "In Apprendi v.
New Jersey (2000) 530 U.S. 466, 490 (Apprendi), the United States Supreme Court held,
'Other than the fact of a prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to a jury, and proved
beyond a reasonable doubt." As the United States Supreme Court explained in Blakely v.
Washington (2004) 542 U.S. 296, 303 . . . '[T]he "statutory maximum" for Apprendi
purposes is the maximum sentence a judge may impose solely on the basis of the facts
reflected in the jury verdict or admitted by the defendant.'" (Some italics omitted.) Stated
differently, '[T]he relevant "statutory maximum" is not the maximum sentence a judge
may impose after finding additional facts, but the maximum he [or she] may impose
without any additional findings.' [Citation.] Therefore, in sentencing a defendant, a
judgment may not 'inflict[ ] punishment that the jury's verdict alone does not allow.'
[Citation.] In Southern Union Co., the United States Supreme Court held Apprendi

applies to the imposition of criminal fines. [Citation.] The statutory fine imposed in
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Southern Union Co. was $50,000 for each day of violation. In other words, the amount
of the fine was tied to the number of days the statute was violated. In Southern Union
Co., the trial court, not the jury, made a specific finding as to the number of days of
violation. The United States Supreme Court held the district court's factual finding as to
the number of days the defendant committed the crime violated Apprendi. [Citation.]

"Southern Union Co. does not impact the restitution fine imposed in the present
case. Apprendi and Southern Union Co. do not apply when, as here, the trial court
exercises its discretion within a statutory range. [Citations.] As the United States
Supreme Court held in Apprendi, '[N]othing in [the common law and constitutional
history] suggests that it is impermissible for judges to exercise discretion—taking into
consideration various factors relating both to the offense and offender—in imposing a
Judgment within the range prescribed by statute.' [Citations.] As the Court of Appeal for
the Fifth Appellate District noted in [People v.] Urbano [(2005)] 128 Cal.App.4th [396],
'Apprendi distinguishes a "sentencing factor"—a "circumstance, which may be either
aggravating or mitigating in character, that supports a specific sentence within the range
authorized by the jury's finding that the defendant is guilty of a particular offense"—from
a "sentence enhancement"—"the functional equivalent of an element of a greater offense
than the one covered by the jury's guilty verdict" constituting "an increase beyond the
maximum authorized statutory sentence." [Citation.]' [Citation.] Nothing in Southern
Union Co. alters that holding. Under the applicable version of section 1202.4,

subdivision (b)(1), absent compelling and extraordinary circumstances, the trial court was
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required to impose a restitution fine in an amount between $200 and $10,000. The
$10,000 section 1202.4, subdivision (b) restitution fine imposed in the present case was
within that statutory range. The trial court did not make any factual findings that
increased the potential fine beyond what the jury's verdict—the fact of the conviction—
allowed. Therefore, Apprendi and its progeny do not preclude its imposition. [Citation.]"
(Kramis, supra, 209 Cal.App.4th at pp. 350-352.)

We find the reasoning in Kramis persuasive on this issue. Given that the trial
court here imposed a fine within the range prescribed by statute, we conclude the court
properly exercised its discretion in ordering the $10,000 restitution fine, particularly in
light of the seriousness and gravity of the offenses and the circumstances of their
commission and the psychological trauma experienced by M. and her family as a result of
the sexual assault, as she vividly described to the court during Garcia's sentencing.

\%
Correction of the Abstract of Judgment

At sentencing, the trial court in its oral pronouncement of judgment imposed
consecutive terms of 25 years to life each on counts 5 and 6 and stayed pursuant to
section 654 the seven-year term on count 3, kidnapping, and its section 12022.53,
subdivision (b) enhancement. The minute order confirms the court's oral pronouncement
of judgment. However, the abstract of judgment indicates that sentence on count 5 and

its enhancement were stayed and that the term of 25 years to life was imposed on count 3.
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Garcia contends—and the People agree—that the abstract of judgment should be
corrected to stay the term for count 3 and its enhancement and to impose the 25 years to
life term on count 5 to run consecutively to the unstayed terms. We agree. (See People
v. Mitchell (2001) 26 Cal.4th 181, 185-186 [noting that an "abstract of judgment is not
the judgment of conviction; it does not control if different from the trial court's oral
judgment and may not add to or modify the judgment it purports to digest or
summarize"}].)

DISPOSITION

The judgment of conviction is modified to stay under section 654, subdivision (a)
the sentence on count 4, burglary with the requisite felonious intent to commit sexual
assault. The trial court is directed to prepare an amended abstract of judgment (1) to
show this modification and (2) to correct the judgment of conviction as pronounced by
the court at sentencing, namely: staying the term for count 3 and its enhancement and
imposing the 25-years-to-life term on count 5 to run consecutively to the unstayed terms.
The trial court is further directed to forward a certified copy of this amended abstract of
judgment to the Department of Corrections and Rehabilitation. In all other respects, the

judgment is affirmed.

BENKE, Acting P. J.
WE CONCUR:

O'ROURKE, J.

IRION, J.

47



CERTIFIED FOR PARTIAL PUBLICATION

COURT OF APPEAL, FOURTH APPELLATE DISTRICT

DIVISION ONE
STATE OF CALIFORNIA &oarrot Appeal Fourth District
FILED
MAR 26 2014
THE PEOPLE, D062639 Kevin J.Lane, Clerk
DEPUTY

Plaintiff and Respondent,

v. (Super. Ct. No. SCN291820)
HUGO GARCIA, ORDER MODIFYING OPINION

Defendant and Appellant. [NO CHANGE IN JUDGMENT]
THE COURT

It is ordered that the opinion filed herein on March 24, 2014 be modified as
follows:

Replace the starred footnote on the first page of the opinion with the following
footnote:

*  Pursuant to California Rules of Court, rule 8.1110, this opinion is

certified for publication with the exception of parts IB., I, IIL, IV and V of
the Discussion.

This modification does not change the judgment,

BENKE, Acting P. J.

Copies to: All parties



CERTIFICATE OF WORD COUNT
I certify that the word count of this computer-produced document,
calculated pursuant to rule 8.504(d)(1) of the rules of court, does not

exceed 8,400 words, and that the actual count is: 5,868 words.

Dated: May 1, 2014

27974

Nancy J. King




PROOF OF SERVICE BY MAIL
Re: Hugo Garcia, Court Of Appeal Case: D062659, Superior Court Case: SCN291820

I the undersigned, declare that I am employed in the County of Marin, California. I am over the
age of cighteen years and not a party to the within entitled cause. My business address is 402
Indian Springs Rd., Novato CA. On May 1, 2014, I served a copy of the attached Petition for
Review (CA Supreme Court) on each of the parties in said cause by placing a true copy thereof

enclosed in a sealed envelope with postage thereon fully prepaid in United States mail at Marin,
California, addressed as follows:

Court of Appeal, Fourth District, Division Office of the Attorney General SD
1 San Diego AG

Clerk of the Court P.O. Box 85266-5299

750 B Street, Suite 300 San Diego, CA 92186-5266

San Diego, CA 92101

Office of the District Attorney Superior Court of San Diego
Appellate Division Honorable Daniel B. Goldstein
330 West Broadway PO Box 122724
San Diego, CA 92101 220 W. Broadway

San Diego, CA 92101
Office of the Public Defender Mule Creek State Prison
Daniel Segura Hugo Garcia AM2916
8525 Gibbs Drive PO Box 409099
Ste 300 Ione, CA 95640

San Diego, CA 92123

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed on this 1st day of May, 2014.

Mary Chapman ﬂd@%\/

(Name of Declarant) (Signature of Declarant)




PROOF OF SERVICE BY ELECTRONIC SERVICE
Re: Hugo Garcia, Court Of Appeal Case: D062659, Superior Court Case: SCN291820

I the undersigned, am over the age of eighteen years and not a party to the within entitled cause.
My business address is 402 Indian Springs Rd., Novato CA. On May 1, 2014 a PDF version of
the Petition for Review (CA Supreme Court) described herein was transmitted to each of the
following using the email address indicated or direct upload. The email address from which the
intended recipients were notified is Service@GreenPathSoftware.com.

Appellate Defenders Inc. - Criminal Court of Appeal, Fourth District, Division
Lynelle Hee 1

San Diego, CA 92101 Clerk of the Court
eservice-criminal@adi-sandiego.com San Diego, CA 92101

prodcourt41 @greenpathsoftware.com

State of California Supreme Court Office of the Attorney General SD
Supreme Court San Diego AG
San Francisco, CA 94102-4797 San Diego, CA 92186-5266

ADIEService@doj.ca.gov

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed on this 1st day of May, 2014 at 15:16 Pacific Time hour.

Mary Chapman

(Name of Declarant) (Signature of Declarant)




