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Petition for Review

AutoNation, Inc., Webb Automotive Group, Inc.,
Mr. Wheels, Inc., and Rudy Sahddval (collectively, AutoNation)
petition for review of a decision of the coui't of appeal vacating an
arbitration award which held that AutoNation had legal grounds.
to terminate plaintiff, Avery Richey, while he was on approved
medical leave under the California Family Rights Act,
Government Code sections 12945.1, 12945.2 (CFRA). The court of
appeal’s decision is published at 210 Cal.App.4th 1516. A copy of
the opinion and a copy of the order on rehearing modifying the
opinion with no change in judgment are attached to this petition

as exhibits A and B, respectively.

Issues Presented for Review

This case presents the following issues for review:

1. What is the proper standard of judicial review of an
arbitration award involving an employee’s “unwaivable rights”
where the arbitrator decides the case by written decision
following an evidentiary hearing on the merits of the plaintiff-

employee’s claim?

2. Does an employer violate CFRA by terminating an
employee on approved medical leave where the employer has an
honest belief that the employee is abusing the leave or violating

company policy?



Why Review Should Be Granted

This petition for review presents two issues. The first is an
issue of arbitration law this court has twice deferred given the
procedural posture of the cases this court had before it, but which
is squarely presented here. The second is an issue of employmevﬁt
law that has generated conflicting rulingé in both federal and

California courts. Both are deserving of this court’s time.

1. In Armendariz v. Foundation Health Psychcare
Services, Inc. (2000) 24 Cal.4th 83, 100 this court held that in the
case of an “unwaivable statutory rights,” an arbitrator has the
obligation to “issue a written arbitration decision that will reveal,
however briefly, the essential findings and conclusions on which
the award is based.” 24 Cal.4th at 107. Because Armendariz
arose from a court of appeal decision compelling the parties to
arbitrate and not from the merits of an arbitration award,
however, this court said that it had “no occasion to articulate
precisely what standard of judicial review is ‘sufficient to ensure

»

that arbitrators comply with the requirements of [a] statute.

Ibid.

Ten years later, this court revisited thé issue of judicial
review of an arbitration award involving unwaivable rights.
Pearson Dental Supplies, Inc. v. Superior Court (2010) 48 Cal.4th
665. In Pearson Dental, a 4-3 decision, this court said that it was
“faced precisely with the question that was prematurely posed in
Armendariz, i.e., the proper standard of judicial review of

arbitration awards arising from mandatory arbitration



employment agreements that arbitrate claims asserting the

employee’s unwaivable statutory rights.” 48 Cal.4th at 679.

Once again, however, this court did not resolve the scope of

review.

In Pearson Dental, the “arbitrator’s award . . . did not even
comply with the requirements set forth in Armendariz”
(48 Cal.4th at 679) and the arbitrator made what this court called
a “clear legal error” on a procedural issue, incorrectly holding
plaintiff's case to be time-barred. Ibid. Because the arbitrator’s
clear legal error prevented plaintiff’s claims from being heard on
the merits, this court said it would articﬁlate only a “narrow]]
rule is sufficient for [the case’s] resolution.” Ibid. The narrow rule
this court stated is that where an “employee subject to a
mandatory employment arbitration agreement is unable to obtain
a hearing on the merits of his FEHA claims, or claims based on
unwaivable statutory rights, because of an arbitration award
based on legal error, the trial court does not err in vacating the
award.” Id. at 680. Stated in other terms, this court said, “an
arbitrator whose legal error has barred an employee subject to a
mandatory arbitration agreement from obtaining a hearing on
the merits of a claim based on such [unwaivable] right has

exceeded his or her powers . ...” Ibid.

Before deciding to issue the “narrow” rule, this court passed
on the opportunity to issue a more general rule by (i) rejecting the
defendant-employer’s position that “that all Armendariz requires

is a written arbitral award” and (ii) refusing to consider the



plaintiff's broader argument that the standard of review should
be that “all legal errors are reviewable in this context, or that all
errors involving the arbitration statute itself are reviewable.”

48 Cal.4th at 679. This court left that issue for another day. Ibid.

That day is here. In this case, there were 11 days of
evidentiary hearings on the merits of plaintiff’s claims. The
arbitrator issued a 19-page written decision finding in
AutoNation’s favor. The trial court confirmed the award, but the
court of appeal ordered it to be vacated on the theory that the
arbitrator had made an error of law in applying an affirmative
defense—the “honest belief > defense—to defeat Richey’s claims.
The court of appeal held that the honest belief defense “is
incompatible with California statutes, regulat_ions, and case law
and deprived Richey of his unwaivable statutory right to
reinstatement under [Government Code] section 12945.2,

subdivision (a).” (Typed Op’n at 2.)

It cannot be doubted that the question of the proper scope
of review of arbitration awards involving the employer-employee
relationship or unwaivable rights is a question of widespread
importance. This court can observe that arbitration of
employment disputes is widespread among employers just from
its docket and that of the courts of appeal. But academic research
bears this out, too. See Theodore Eisenberg et al., Arbitration’s
Summer Soldiers: An Empirical Study of Arbitration Clauses in
Consumer and Nonconsumer Contracts, 41 U. Mich. J.L. Reform

871, 882-84 (2008) (surveying firms in the financial services and



telecommunications industries and finding 93% of the companies’
employment agreements contained an arbitration provision). |
Arbitration agreements are also widespread in consumer
contracts. See id. (75% of customer contracts in surveyed
companies in the financial services and telecommunications
industries contained an arbitration provision); Linda J. Demaine
& Deborah R. Hensler, “Volunteering” to Arbitrate Through
Predispute Arbitration Clauses: The Average Consumer’s
Experience, 67 L. & Contemp. Probs. 55, 62-64 n.30 (2004)
(surveying a broad sampling of companies offering products to
consumers and finding that approximately 35% of all companies
a consumer regularly does business with will require an

arbitration provision).

Moreover, even a partial list of rights found to be
unwaivable shows that the question of the proper standard of

review will arise in a wide variety of cases:

° Fair Employment and Housing Act (Gov’t. Code
§ 12900 et seq.). Pearson Dental, supra, 48 Cal.4th at 670.

° Wage and overtime claims (Lab. Code §§ 510, 1194). |
Gentry v. Superior Court (2007) 42 Cal.4th 443, 455 (“By its
terms, the rights to the legal minimum wage and legal overtime
compensation conferred by the statute are unwaivable.”);
Sanchez v. Western Pizza Enterprises, Inc. (2009) 172 Cal.App.4th
154, 167, 170 (“the rights to minimum wage and overtime

compensation under Labor Code section 1194 are unwaivable.”). '



° Wrongful termination in violation of public policy
(Tameny claims). Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th
1064, 1077 (“A Tameny claim is almost by definition

unwaivable.”).

° Employee’s right to reimbursement of job expenses
(Lab. Code §§ 2802, 2804). Edwards v. Arthur Andersen LLP
(2008) 44 Cal.4th 937, 951-52 (“Courts have interpretedLabox"
Code section 2804 to apply to Labor Code section 2802, making
all contracts that waive an employee’s right to indemnification

null and void. . . . Thus, indemnity rights are nonwaivable . . .”).

And outside the employment arena, certain statutory
rights have also been found to be unwaivable, to which the
Armendariz and Pearson Dental teachings could well be applied.

Some examples:

° Consumer Legal Remedies Act (Civ. Code §§ 1750 et
seq.) and California Vehicle Leasing Act (Civ. Code §§ 2985.7 et
seq.). Gutierrez v. Autowest, Inc. (2003) 114 Cal.App.4th 77, 95
(“In their complaint, plaintiffs rely on the CLRA and the VLA,
consumer protection statutes enacted for a public purpose and
providing certain unwaivable rights. Thus, plaintiffs are entitled
to contest the arbitration clause on the basis that it is a private
agreement in contravention of public rights—a separate,

generally available contract defense not preempted by the FAA.”).

° Automobile Sales Finance Act (Civ. Code §§ 2981 et.
seq.). Arguelles-Romero v. Superior Court (2010) 184 Cal.App.4th



825, 829 (determining the Automobile Sales Finance Act contains
unwaivable rights, and reversing order compelling arbitration
and remanding for further findings in view of Armendariz and

Gentry, supra).

° Franchise Investment Law (Corp. .Code, § 31000 et
seq.); Cartwright Act (Bus. & Prof. Code, §§ 16700 et seq.);
Uniform Trade Secrets Act (Civ. Code, § 3426 et seq.); Unfair
Competition Law (Bus.k & Prof. Code, §§ 17200 et seq.).
Independent Ass’n of Matlbox Center Owners, Inc. v. Superior
Court (2005) 133 Cal.App.4th 396, 416 (Stating With respect to
the Franchise Investment Law, Cartwright Act, Uniform Trade
Secrets Act, and Unfair Competition Law, “These statutory
claims affect the public interest and appear to fall all or in part

within the rules of Armendariz....”).

° ‘Elder Abuse and Dependent Adult Civil Protection
Act (Welf. & Inst. Codé §§ 15600 et. seq.). Bickel v. Sunrise
Assisted Living (2012) 206 Cal.App.4th 1, 12 (holding an
arbitration provision requiring each side to bear its own
attorney’s fees violated section 15657, an unwaivable right to
attorneys’ fees. The court did not indicate its holding was
broader, but presumably, given the public rights involved, the

entire act would be deemed unwaivable).

° California hate crimes laws (Civ. Code §§ 51.7, 52.1).
D.C. v. Harvard-Westlake School (2009) 176 Cal.App.4th 836,
863 (holding the California hate crimes laws confer unwaivable

statutory rights and stating, “We necessarily reject the School’s



argument that Armendariz’s prohibition of inappropriate arbitral
expenses is limited to mandatory employment agreements—those

imposed as a condition of employment.” (Emphasis in original).)

° Education Code § 44929.21 (defining “permanent
“employee” of a school district). _Board of Education v. Round
Valley Teachers Assn. (1996) 13 Cal.4th 269, 272 (holding
Education Code §44929.21 conferred a public right that could not
be contravened by agreement, and vacating arbitration award
under Moncharsh v. Heily & Blase (1992) 3 Cal.4th'1 based on
legal error where the ai‘bitrator enforced an agreement contrary

to Education Code section 44929.21).

° Ralph C. Dills Act (formerly known as the State
Employer—Employee Relations Act) (Gov. Code §§ 3512 et seq.).
Department of Personnel Admin. v. California Correctional VPeace
Officers Ass’n (2007) 152 Cal.App.4th 1193, 1195 (after
legislature had approved a memorandum of undei‘standing with
peace officer union pursuanf to Government Code § 3524, the
arbitrator reformed the agreement; the court held this violated
an important public policy under Moncharsh and vacated the

award for legal error).

° Cal. Const., art. XVI, § 6 (prohibiting gift of public
funds). Jordan v. Dept. of Motor Vehicles (2002) 100 Cal.App.4th
431 (arbitrator issued attorneys fee award against the state in
amount greatly exceeding what the legislature had authorized

and the amount at issue in the dispute; the court vacated the



arbitration award under Moncharsh as a gift of public funds in

violation of public policy).

Given the widespread nature of arbitration clauses and the
‘number of rights considered unwaivable, this court should grant
review to give guidance on the proper standard of review of
arbitration awards between employer and employee involving

unwaivable rights.

2. This court should also grant review of the second
issue, namely, whether California should recognize the “honest
belief’ defense. The leading case articulating this defense in cases
dealing with the analogous federal regulation is Kariotis v.
Navistar Int’l. Transp. Corp. (7th Cir. 1997) 131 F.3d 672.1 In
Kariotis, plaintiff-employee injured her knee and took medical
leave under the FMLA. As did Richey, the employee had her
FMLA leave extended multiple times, prompting an investigation
by the employer. The employer’s investigator “reported seeing
[employee] walking, driving, sitting, bending, and shopping.” Id.
at 675. Solely on the basis of the investigator report, employer
fired employee “because she dishonestly had claimed disability
benefits . . ..” Id. The Seventh Circuit remarked that the

investigation “left something to be desired’—the employer never

1 Rogers v. County of Los Angeles (2011) 198 Cal.App.4th
480, 487 (“Because the CFRA and the FMLA contain nearly
identical provisions regarding family or medical leave (Gov. Code,
§ 12945.2, subd. (a); 29 U.S.C. § 2612(a)), California courts

~ routinely rely on federal cases interpreting the FMLA when
reviewing the CFRA.”). Not all circuits follow Kariotis. See Typed
Op’n at 16. ‘



sought out the treating doctor or obtained a second medical
opinion—but it had no trouble affirming summary judgment in

favor of the employer on the basis of the honest-belief doctrine.
Id.

The court’s rationale is pertinent here because it held that
the employer did not have to prove the employee misused her
leave, but only that it had an honest suspicion she had done so:
“[Employer] need not concluéively prove that [employee] had
misused her leave; an honest suspicion will do.” Id. at 681. The
court went on to explain that “the FMLA’s regulations plainly
state that an employee . . . has ‘no greater right to reinstatement
or to other benefits and conditions of employment than if the
employee had been continuously employed during the FMLA
leave period™” and that “because [employer] lawfully could have -
terminated [employee] after suspecting she committed fraud
while on duty,” if the employer “had to prove more than an
honest suspicion simply because [employee] was on leave, she
would be better off (and enjoy ‘greater rights’) than similarly
situated employees (suspected of fraud) who are not on leave.” Id.
- at 681. Accord, Scruggs v. Carrier Corp. (7th Cir. 2012) 688 F.3d
821, 825-26 (following Kariotis).

Kariotis has been cited with approval by McDaneld v.
Eastern Mun. Water Dist. Bd. (2003) 109 Cal.App.4th 702. In
MecDaneld the plaintiff took CFRA leave to care for his father.
While on leave, the employee played golf and worked on his lawn,

and he took an extra day off work after his father had recovered.

10



' When his employer discovered these facts, it fired him. Employee
petitioned for a writ of mandate to obtain reinstatement
(employer was a government entity) and lost. Both at trial and on
appeal, he argued that the activities the employer witnessed
“were not activities inconsistent with providing the necessary

physical and psychological care to his father.” Id. at 707.

In affirming, the court of appeal held that it did not matter
whether employee’s activities were consistent with the reasons
for his leave, provided the employer had a good faith belief the
leave was being misused: “The critical issue is whether the
[employer] maintained a good-faith, reasonable belief that [the
discharged employee] had abused [his] FMLA leave.” Id. at 707-
08 (brackets in original). The court concluded, “the [employer’s]
justifiable conclusion that he had misused leave . . . allowed the

[employer] to terminate him anyway.” Id. at 708.

In the case at bench, although acknowledging that “the
factsin Kariotis are strikingly similar to those in the instant
case,” (Typed Op'n at 15) the court of appeal refused to follow
Kariotis. (Typed Op'n at 23.) The court of appeal distinguished
McDaneld on the theory that McDaneld “cited administrative
findings that the employee had, in fact, engaged in activities
incompatible with the intended purpose of his leave ... . (Typed
Op’n at 23.) But the language in McDaneld is not so limited: “We
affirm the judgment on the grounds that the water district .could

properly terminate McDaneld when it reasonably believed he was

11



misusing his family leave and then was untruthful during the

subsequent investigation.” Id. at 704 (emphasis added).

So, this court should also grant review to consider the “good
faith belief” defense both because it is an important issue and

because of the conflict in the case law.

Statement of the Case

Richey was an eﬁployee of an auto dealership. (Typed Op’n
at 2-3.) While working fulltime, he suffered a back injury at home
and was granted leave under CFRA, with Richey’s physician
certifying that Richey was unable to work. (Typed Op’n at 3.)
While Richey was on leave AutoNation learned that he
apparently was working at a restaurant he owned. (Typed Op’n
at 3.) Richey’s supervisor sent Richey a letter advising him of the
company policy barring other employment, including self-
employinent, while on leave. (Typed Op’n at 3.) Believing the
letter did not apply to him because he owned the restaurant,
Richey ignored the letter and did not communicate with his
supervisor. (Typed Op’n at 3.) AutoNation employees and
supervisors then observed Richey working at the restaurant and
AutoNation terminated him while his leave was still in effect.

(Typed Op’n at 4.)

Following his termination, Richey sued AutoNation on a
number of theories, including racial discrimination, harassment,
retaliation for taking approved leave under CFRA, and failure to
be reinstated following approved CFRA leave. (Typed Op'n at 4;
3CT 543.) The case was ordered to arbitration and Richey’s

12



claims were tried in an 11-day arbitration, featuring

19 witnesses, all called by Richey. (3CT 537; 563.)

The arbitrator issued a 19-page final award in favor of
AutoNation on all of Richey’s claims, discussing the procedural
history, the evidence, and the legal issues. (3CT 537-55.) With
respect to Richey’s failure to reinstate claim‘, the arbitrator stated
" the legal issue as follows: “[W]hether the law provides a
protective shell over Mr. Richey that bars his termination until
he is cleared to return to work by his physician, or does the law
allow an employer to let an employee go, while on approved leave,

for other non-discriminatory reasons?” (3CT 548 (emphasis in

original; see Typed Op’n at 4-5.)

The arbitrator found that Richey’s supervisor was
concerned Whether Richey was being honest with the dealership
about his medical condition and whether he had another job in
violation of AutoNation policy prohibiting other employment
while on leave. (3CT 553.) In upholding Richey’s termination, the
arbitrator wrote that “case law, as recited above, allows _
[AutoNation] to terminate Mr. Richey if it has an ‘honest’ belief
that he is abusing his medical leave and/or is not telling the
co'mpany the truth about his outside employment.” (3CT 553.)
The érbitrator concluded that “The weight of thebevidencer is
overwhelming that Power Toyota fired Mr. Richey for non-
discriminatory reasons. His CFRA/FMLA status is not an
absolute bar to termination. His medical leave status does not

protect Mr. Richey from smart decisions, or bad ones, made by

13



[AutoNation], so long as the basis for the decision is legally

proper.” (3CT 554.)

Richey sought to vacate the award on limited grounds. He
did not challenge the arbitrator’s decision as to his racial
discrimination claims, but argued only that the arbitrator
committed legal error by invoking the honest belief defense to
defeat Richey’s reinstatement claim. (2CT 274-282.) The trial
court confirmed the award and Richey appealed. On appeal, the
court of appeal reversed, holding that the arbitrator wrongly
accepted the honest belief defense, made an error of law, and

therefore had exceeded his powers. (Typed Op’n at 2.)

This case therefore squarely presents for decision what
should be the proper standard of review on an arbitrator’s
decision where an employee’s “unwaivable rights” are in issue
and whether California should accept the honest belief defense.
These issues are unquestionably important issues of law affecting
the rights of millions of California workers and their employers,
not to mention the court system which will be called upon to

review these awards.

Legal Discussion
I

This Court Should Limit Review of Arbitration Awards
Involving “Unwaivable Rights”; Otherwise Plaintiff-
Employees Will Have Broader Review than in Court Trials

This court recognized in Cable Connection, Inc. v.

DIRECTYV, Inc. (2008) 44 Cal.4th 1334 that “Inherent [in the
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arbitrator’s] power is the possibility the arbitrator may err in
deciding some aspect of the case. Arbitrators do not ordinarily
exceed their contractually created powers simply by reaching an
erroneous conclusion on a contested issue of law or fact, and
arbitral awards may not ordinarily be vacated because of such

error . ... 44 Cal.4th at 1360.

Justice Baxter’s dissent in Pearson Dental was prescient:
“Given the vast number of statutory schemes that can be claimed
to protect unwaivable rights, as well as the myriad ways in which
legal error can be claimed to Ipreclude or impair a hearing on the
merits, the majority’s holding makes for an exception that will
surely ‘swallow the rule of limited judicial review.” Pearson
Dental, supra; 48 Cal.4th at 689 (Baxter, J., dissenting) (quoting
Moncharsh, 3 Cal.4th at 28).

This case proves Justice Baxter’s point. The court of
appeal.’s decision turns this well-settled rule of law on its head.
While Pearson Dental’s expansion of this rule was limited to
correcting errors of law on procedural issues that prevented a
hearing on the merits, this opinion expands Pearson Dental to
encompass substantive rulings that go to the merits of the case.2

Under the court of appeal’s decision, arbitrations involving

2 The opinion claims (Typed Op’n at 26-27) Richey was
“effectively denied” a hearing on the merits, but that is not
correct. This affirmative defense was not on a purely procedural
issue, but was intertwined with the merits of Richey’s claims and
depended on the arbitrator’s assessment of the facts presented in
the 11 days of evidentiary hearings.

15



unwaivable rights are not arbitrations at all, but court trials in

disguise.

Though effectively court trials, under the regime predicted
by Justice Baxter and fulfilled in the court of appeal’s opinion |
provides fewer protections for a defendant. For starters, it is one
way review. The defendant-employer would not be entitled to de
novo review for legal error if a ruling is in favor of a plaintiff. See
Pearson Dental, supra, 48 Cal.4th at 689 n.5 (Baxter, J.,

dissenting).

Second, there is no statement of decision process in
arbitrations. Armendariz requires only that the arbitration
decision reveal, “however briefly, the essential findings and
conclusions on which the award is based.” 24 Cal.4th at 107. In
court trials, the parties are entitled on request to a statement of
decision. Code Civ. Proc. § 632; Cal. Rules of Court, Rule 3.1590.
If a party does not request a statement of decision, a court of
appeal will infer that the trial court made every necessary
finding to support the judgment. Denham v. Superior Court
(1970) 2 Cal.3d 557, 564. And if a statement of decision omits to
resolve a controverted issue or contains an ambiguity, the same
rule of impliéd findings applies unless the omission or ambiguity
is brought to the attention of the trial court. Code Civ. Proc.

§ 634. See In re Marriage of Ditto (1988) 203 Cal.App.3d 643, 648

(presumption applies to alleged errors of fact or law).

If this case had been in the trial court, AutoNation could

have asked the court to make alternate findings, including ones

16



- that it not only had an honest belief that Richey violated
company policy or that he had committed misconduct, but that he |
actually had done so. Those findings would have been enough for
the court of appeal to affirm based on its reading of McDaneld,
supra. (Typed Op’n at 23.) And if there were no findings on that
issue, as the prevailing party, AutoNation would have been
entitled to implied findings. But rather than imply the doctrine of
implied findings to the arbitrator’s award, the court of appeal

ignored it.

And because there is no record in most arbitration
proceedings—including this one, .Which was not reported—it is
impossible to assess the prejudicial effect of the alleged error,
which is normally required for reversal. Code Civ. Proc. § 475;

Cal. Const., art. VI, § 13.

dJ ustice Baxter’s Pearson dissent explains better than this
petition can why unlimited review of an arbitrator’s legal rulings
is bad policy and contravenes the arbitration statutes. One
potential path would be to adapt the rule in federal courts and
some states that an arbitrator’s decision may be vacated for
“manifest disregard” of the law. Such a test would ensure that
even where an arbitrator is ordinarily permitted to base a
decision on principles of justice and equity (Moncharsh, supra,
3 Cal.4th at 10-11), an award based on unwaivable rights would
be required to be grounded in the arbitrator’s understanding of
the law, but review would be more limited than the de novo

review permitted by the court of appeal’s decision. See Pearson
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Dental, supra, 48 Cal.4th at 677 n.3 (Baxter, J. dissenting);
Collins v. D.R. Horton Inc. (9th Cir. 2007) 505 F.3d 874 879-80.
See generally, AutoNation opening brief at 20-22.

Whatever path this court chooses, it should disavow a rule
that an arbitrator’s decision on the merits may be reviewed de

novo for alleged legal error.

II

This Court Should Adopt the Good Faith Belief Defense

Both federal and state law make it plain that an employee
on leave is not entitled to preferential treafment. That is to say, if
grounds exist for terminating an employee, being on leave does
not—in the arbitrator’s Wordseprovide. a “protective shield” over
the employee. See 2 CCR § 7297.2(c) (stating that “[a]n employee
has no greater right to reinstatement . . . than if the employee
had been continuously employed during the CFRA leave period.”);
29 CFR § 825.216(a) (an employee has “no greater right to
reinstatement or to other benefits and conditions of employment
than if the employee had been continuously employed during the
FMILA leave period.”). See Dudley v. Dept. of Transp. (2001)

90 Cal.App.4th 255, 261 (in proving retaliation in violation of
CFRA, plaintiff must prove adverse employment action “because

| of her exercise of her right to CFRA.”) (emphasis added).
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The rationale underlying Kariotis is that—like that of
California®—since “no federal rule requires just cause for
discharges . . . [a] reason honestly described but poorly founded is
not a pretext as that term is used in the law of discrimination.” .
Kariotis, supra, 131 F.3d at 677 (quoting Pollard v. Rea Magnet
Wire Co. (7th Cir. 1987) 824 F.2d 557, 558, 559). In short, unless
the employee is being fired because of the leave, the employer has
VInot violated the law. That is why the Kariotis court said that
“arguing about the accuracy of the employer’s assessment is a
distraction because the question is not whether the employer’s
reasons for its decision are right but whether the employer’s
description of its reasons is honest.” (Typed Op’n at 14-15,
quoting Kariotis, 131 F.3d at 677).

The court of appeal rested its decision in part on key cases
that do not support it. In particular, the Ninth Circuit cases on
which the court of appeal opinion relies and the First District
opinion on which it also relies, deal with the question of the

employer’s own duties, not the employee’s conduct.

In Bachelder v. America West Airlines, Inc. (9th Cir. 2001)
259 F.3d 1112 (see Typed Op’n at 16-17), the employee was not

terminated, as here, because the employer had an honest belief

3 Richey was an at-will employee. An at-will employee may
be terminated at any time and for any lawful reason. Guz v.
Bechtel Nat’l, Inc. (2000) 24 Cal.4th 317, 335-336, 358. See also
Adamson v. Multi Community Diversified Services, Inc. (10th Cir.
2008) 514 F.3d 1136, 1153 (“Employers are free to terminate at-
will employees for any other reason—however unfair, unwise or
even erroneous—so long as it is not unlawful.”)
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he was misusing his approved leave. Instead, in Bachelder, the
company miscalculated the length of the employee’s leave and
fired the employee while she was on the protected leave, based in
part on her absences. 259 F.3d at 1125-26. Since her absences
were protected, the company was discriminating against the
employee on the basis of leave; it fired her because of her lawful
absences. A company’s own obligation to properly calculate the
leave period is not the equivalent of a good faith belief the

employee is misusing the leave.

The same is true of Liu v. Amway Corp. (9th Cir. 2003)

. 347 F.3d 1125, 1135, which the court of appeal cites for the
proposition thét “la]n employer’s good faith or lack of knowledge
that its conduct violates FMLA does not protect it from liability.”
Typed Op’n at 19.) In Liu, just like Bachelder, however, the
employer breached its own obligation—it misidentified FMLA
leave as personal leave and then terminated the employee in part
for taking what was protected leave. 347 F.3d at 1134-37. Again,
this case did not involve the employer’s honest belief about the
employee’s conduct while on leave; it involved a breach of the

employer’s own duties under the statutory scheme.

The First District decisipn the opinion cites, Faust v.
California Portland Cement Co. (2007) 150 Cal.App.4th 864
(Typed Op’n at 19-20), falls into the same category. There, the
court reversed a summary judgment in the employer’s favor by
focusing on the .employer’s breach of its own obligations under

CFRA—a failure to provide the employee “his right under the
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CFRA.” Id. at 881. The court said that the employer “never
informed Faust of the availability of medical leave under CFRA
... and he did not know he could avail himself of those
protections.” Id. at 871. He was terminated because “the
paperwork [he] submitted . .. was insufficient to sustain an
approved absence from work.” Id. at 872. So, once again, this
case, like Bachelder and Liu, concerned the employer’s own
statutory obligations, not whether it had an honest belief about
the employee’s conduct while on leave. See also Lonicki v. Sutter
Health Central (2008) 43 Cal.4th 201 (issue concerned whether

leave improperly denied, not employee’s conduct while on leave).

Kariotis got it right. Terminating an employee because of
an employer’é honest belief the employee is misusing leave does
1s not grounds for liability. The question of whether California
ought to adopt the honest belief defense is an important qﬁestion

that ought to be addressed by this court.
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Conclusion

The petition for review should be granted.
Dated: December 21, 2012

SNELL & WILMER L.L.P.
Frank Cronin
Richard A, Derevan

Erin Denniston
Christopher B. Pinzon

Attorneys for Petitioners
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. ... Avery Richey, a sales manager at Power Toyota Qf..Cérritos, was terminated from . ...

his job four weeks before the expiration of his approved medical leave under the Moore-
Brown-Roberti Family Rights Act (CFRA) (Gov. Code, §8 12945.1,-12945.2)" because
his employer believed Richey was misusing his leave by working part time in a restaurant .
he owned. Richey sued Power Toyota’s parent companies, AutoNation, Inc., Webb
Automotive Group, Inc., Mr. Wheels, Inc., and his direct supervisor, Rudy Sandoval
(coHectively AutoNation), alteging his rights under CFRA had been violated.” Richey’s
claims were submitted to arbitration under the terms of a rﬁandatory employment
" arbitration agreement that provided, in part, “{rjesolution of the dispute shall be based
solely upon the law governing the claims and defenses set forth in the pleadings.”
| ~ The arbitrator denied Richey’s CFRA claim based on the so;called' honest belief or
honest suspicion defense. The trial court denied chhey’s motion to-vacate the
* arbitrator’s decision and granted AutoNation’s petition to confirm the award. |
" The honest belief defense accepted by the arbitratot is incompatible with

California statutes, regulations and case law and def:rived Richey of his unwaivable
statutory right to reinstatement under section 12945 .2, subdivision (a). This clear légal
erfor abﬁdged Richey’s statutory rights under CFRA—rights based on, and intended to
further, an important public policy. Accordingly, under the principles set forth in
Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.-4th 83

(Armendariz) and Pearson Dental Supplies, Inc. v. Superior Court (2010) 48 Cal.4th 665
* (Pearson Déntal), the award must be vacated.

~ FACTUAL AND PROCEDURAL BACKGROUND
| 1. Richey’s Employment at Power Toyota
Richey was hired by Power Toyota in 2004 to sell cars. At the time he was hired,

he signed, as a condition of his employment, an arbitration agreement covering claims

==~ oo

! Statutory references are to the Government Code unless otherwise indicated.

2 Richey also alleged claims of racial (he is'African American) and disability
discrimination under other provisions of the Fair Employment and Housing Act (FEHA)

(§ 12940 et seq.). Those claims are not at issue in this appeal.
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- against Power Toyota, its parent companies, employees and agents, He performedwell

and was promoted to a position of assistant sales manager approximately six months after
he began working for Power Toyota.? .
| In October 2007, while still working full time for Power Toyota, Richey took steps.
to starta fémily seafood restaurént. The. restaurant opened in February 2008. Although
many employees-engaged in businesé ventures or had part-time jobs outside their
employment with Power Toyota, R.ichey’s supervisors, concerned the restaurant was
distracting him from his job, met with him to discuss “performance” and “attendance”
' issues. In résponse Richey filed a complaint alléging his supervisors were asking
inappropriate and personal questions. '- _
On March 10, 2008 Richey suffered a back injury while moving furniture at home.
His physiciaﬁ certified he was unable to perform the duties of his job at Power Toyota,
and Richey filed a claim for leave under CFRA. Thé leave was granted and extended on
several occasions. Richey’s physician set a date of May 28, 2008 for his return to work.
On April 11, 2008 one of Richey’s supervisors sent a letter advising._him of the
company’s QOIicy barring other employment, including self-employment, while on a
Jeave of absence. Richey did not respond to the letter because he believed the policy as
stated in the employee handbook—*“You are not allowed to accept employment with
another company while yoﬁ are on approved [CFRA] leave”™— did not apply to him
because he was simply the owner of a restaurant. On April 18, 2008, responding to
information Richey was working at his restaurant while on le_a\ié, Richey’s supervisor
directed émother employee to drive by the restaurant. The employee parked near the

restaurant for a few minutes and observed Richey sweeping, bending over and using a

hammer to hang a sign. Another of Richey’s supervisors visited the restaurant for about

-3 Before Richey’s promdtion, he accused a coworker of using a racial epithet. The

coworker was initially given a one-day suspension. In response toRichey’s complaint
the discipline was inadequate, the suspension was increased to one week without pay.
The company’s response to this episode, together with Richey’s failure to complain about
further incidents of racial epithets, were relied upon by the arbitrator to deny Richey’s
claims of racial discrimination.



- - 20-minutes- pn'a-,di-fferent pccasion.and._believ.ed hé_ saw Richey working there at the time.
Several other coworkers observed Richey taking orders ahd acting as a cashier at the
restaurant. Testifying at the arbitration hearing, Richey acknoWledged he had taken
orders, hahdled payment and answered the telephone while at the restaurant but claimed
he had only engaged-in limited, light-duty tasks authorized by his doctor. '

'OnMay 1, 2008 Power Toyoté terminated Richey for engaging in outside
~ employment while on a leave of absence. '

2. The Lawsuit and Resulting Arbitration Award _

After receiving a right-to-sue letter from the Department of Fair Employment and
Housing (DFEH), Richey filed this lawsuit, alleging multiple claims under FEHA,
including CFRA. AutoNation moved to compel arbitration under the agreement signed
by Richey at the commencement of his employment with Power Toyota, which .pfovided:
“Resolutioﬁ of the dispute shall be based solely upon the law governing the claims and
defenses set forth inr the pleadings and the afbitrator may not invoke any basis (inciuding,
but not limited to notions of just cause”) other than such éonu‘olling law.”"'

The arbitration hearing was conducted over the course of 11 days. In a written
order the arbitrator denied Richey’s claims of racial discrimination and harassment,
finding the conditions of Richey’s employmént did not constitute a hostile work
environment.” With regard to Richejr’s claims under CFRA and its .federal corollary, the
Family and Medical Leave Act 0f 1993 (29 U.S.C. §§ 2601-2654 (FMLA)), the arbitrator
identified the issue under both statutes as “whether the law provides a protective shell

4 The parties agree California law governs Richey’s CFRA claim.

3 In denying Richey’s claims of racial discrimination, the arbitrator stated, “The

arbitrator readily acknowledges the reality of car dealerships. . . . If one mixes people
who come from different cultures, educational backgrounds and life experiences into a
work pool . . . human nature takes over and no one should be surprised that bawdy and

off color conversations are goifig to occur. [l No sensible person is going tobelieve - - - -

that raspy jokes were not told, the ‘n’ word was riever used and everyone used proper
table conversation in their daily contact with each other. Summarizing the witnesses, it is
clear that questionable African, Hispanic and Asian comments were being exchanged at
the dealership.” -



_over Mrr. Richey that bars his termination until he is cleared to return to work by his.

| physician, or does the law allow an emplbyer to let an employee go, while on appfoved
leave, for other non-discriminatory reasons?” Despite the r'nahy factual disputes, the
arbitrator decided Richey’s CFRA claim could be decided based on a single issue of law
and fact: Relying on federal court decisions applying FMLA and one California decision
affirming the discharge of an employee who playéd golf and worked on his lawn during
the week he was supposedly caring for his injured father (see McDaneld v. Eastern
Municipal Water Dist. (2003) 109 Cal.App.4th 702 (McDaneld)), the arbitrator '
concluded, “[é]n employer who honestly believes that it is discharging an employee for -
misusing FMLA [leave] is not liable even if the einployer is mistaken.”

Applying this rule of law to Power Toyota’s decision to terminate Rfchey, the
arbitrator “readily concede[d]” that the company’s policy barring “employment with
another company” was poorly written and accepted Richey’s testimony he did not believe
he was violating company policy by managing his own restaurant. Further, several |
Power Toyota supervisors agreed-exceptions to the rule had been made in the pﬁst |
depending on the nature of the outside activity. The arbitrator also acknowledged
“Ir]easonable minds” could differ as to whether Richey’s duties at the restaurant wére SO

“minimally physical” they conformed with the doctor’s certification of Richey’s bad

6 See; e.g., Medley v. Polk (10th Cir. 2001) 260 F.3d 1202—, 1207 (“[t]he law, from a

pumber of authorities at both the federal appellate and district court levels, is, . . . that an
employer who discharges an employee honestly believing that the employee has
abandoned her job and is otherwise not using FMLA. leave for its here ‘intended
purpose,’ to care for a parent, would not be in violation of FMLA, even if its conclusion
is mistaken, since this would not be a discriminatory firing,” fn. omitted]; Kariotis v.
Navistar Internat. Trans. Corp. (7th Cir. 1997) 131 F.3d 672, 680-681 [“Discrimination
statutes allow employers to discharge employees for almost any reason whatsoever (even
_a mistaken but honest belief) as long as the reason is not illegal discrimination. Thus
* “ivhen 4n ermployee is discharged because of anemployer’s honest mistake; federal-anti-
discrimination laws offer no protection. . .. [{] ... The problem for Kariotis [the _
employee] is that Navistar [the employer] has demonstrated that it honestly believed she
was not on a legitimate FMLA leave . . . [or] was not using her leave for its ‘intended
purpose’ of recovering from knee surgery.”).
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- back.” Nonetheless, the arbitrator reasoned, the issue centered..bn “what was.in [Richey?s: ..
superv1sor >s] mind when he decided to let Mr. Richey go,” and Power Toyota was
- allowed to terminate Richey if it had an “honest belief” that he was abusing his medical
leave or was not telling the company the truth about his outside employment. Although -
the arbitrator acknowledged the 1nvest1gat10n conducted by Power Toyota could be
considered “superficial,” he concluded the supervisor who fired Richey did so for a
legally permissible, non-discriminatory reason.

3. The Trial Court s Denial of thhey s Motion To Vacate-and Award of Costs

chhey promptly moved to vacate the arbitrator’s final award, arguing the
- arbitrator had made an egregious error of law by improperly allowing a good faith
defense adopted by a minority of federal circuits but rejected by the Ninth Circuit and
other more recent decisions, wrongly applying the McDonnell Douglas Corp. v. Green
(1973) 411 U.S. 792 [93 S.Ct. 1817, 36 L.Ed. 2d 668] burden-shifting analysis for
dlscnmmat on claims to his CFRA claim, and failing to follow the California Supreme
Court’s demsnon in Lonicki v. Sutter Health Central (2008) 43 Cal.4th 201 (Lomckz),
which the Court held a part-ume job does not conelusively establish an employee is -
ineligible for CFRA leave. As Rlchey emphasized, the arbitration agreement required the
arbitrator to decide the claims “solely upon the law governing the claims and defenses set
forth in the pleadings” and barred the arbitrator from “mvok[mg] any basis (including,
but not limited to notions of ‘just cause *) other than such controllmg law.” Pointing to
the Supreme Court’s instruction in Armendariz, supra, 24 Cal.4th at page 101 that “an _
arbitration agreement cannot be made to serve as a vehicle for the waiver of statutory
righté created by the FEHA,” Richey argued the arbitrator’s failure to make the necessary
factual findings and his misapplication of the law required the court to vacate the award.

of the spine that was evident in X-rays of his coccyx. He approved Richey for medical
leave through May 28, 2008 based on this injury. When Richey asked him if he could
continue to manage his restaurant, Dr. Finkelstein told Richey he could go to his
restaurant to oversee it as long as he did not do anything to put stress on his back.

6

'Richey’s physician, Stuart Finkelstein, testified Richey had suffered a subluxation =~



. The trial court rejected Richey’s-interpretation of Lonicki, found AutoNationwas -

 entitled to rely on its “good faith honest belief” defense and denied the motion.
According to the court, “[t]he critical issue is whether the employer maintained a good-
faith, reasonable belief that the discharged employee had abused his CFRA/FMLA leave
and the employer’s suspicion of fraud, even if wrong, [was] enough to justify the
employee’s discharge.” (Italics added.) In other wofds, Richey was terminated for
violating company policy by operating his restaurant and working there while on a leave
of absence for medical leave:® “Richey was opérating his own fish market business at the
time he claimed he was disabled. There is no showing that he was unable to do his job as
sales manager if he could work at a fish market and there was no showing that he was

"severely disabled. It appears that be just had a back sprain from hﬁmg furniture and was
being treatcd by a chiropractor.” _

Havmg denied Richey’s motion to vacate the arbltratlon award, the court granted
AutoNation’s petition to confirm the award and- awarded costs in the amount of $1,400 as |
fequested by AutoNation in its proposed order. '

DISCUSSION

1. Grounds for Vacating an Arbitratién Award and Standard of Review _

When parties agree to private arbitration, the scope of judicial review is strictly
limited to give effect to the partiés’ ifltent “to bypass the judicial system and thus avoid
potential delays at the trial and appeliate levels .. ...” (Moncharshv. Heily & Blase

(1992) 3 Cal4th 1, 10 (Moncharsh) ) Generally, a court may not review the merits of the
| controversy between the parties, the validity of the arbitrator’ s reasoning or the
sufficiency of the evidence supportmg the arbitration award. (Ibid.) [I]t is within the
power of the arbitrator to make a mistake either legally or factually. When parties opt for
the forum of arbitration they agree to be bound by the demswn of that forum knowing
_that arbitrators, like judges, are fallible.”” (Id. atp. 12; acc_:q_x:d,__Cfable Connection, Inc. v.

8 The trial court also noted Richey had “fraudulently represent[ed] he was not

working at the restaurant when he was. This factual inference, however, is not supported
by the arbitrator’s decision.



. DIRECTV, Inc.-(2008) 44 Cal.4th 1334, 1340 (Cable Connection) [ffthe.,(lalifomia..,._ B
Legislature ‘adopt[ed] the position taken incaselaw . .. that is, “that in the absencé of
some limiting clause 1n the arbitration agreement, the merits of the award, either on
questions of fact or of law, may not be reviewed except-as provided in the statute™”’].)
Judicial review of an arbitration award is limited to “éircumstances involving
serious problems with the award itself, or with the fairness of the arbitration process.”
. (Moncharsh, supra, 3 Cal.4th at p. 12.) The-only grounds on which a court may vacate
an award are enumerated in Code of Civil Procedure section 1286.2.° “[C]ourts are
" authorized to vacate an award if it was (1) procured by corruption, fraud, or undue
means; (2) issued by corrupt arbitrators; (3) affected by prejudicial misconduct on the
part of the arbitrators; or (4)in excess of the arbitrators’ powers.” (Cable Connection,
supra, 44 Cal.4th at p. 1344 ) “There is a presumption favoring the validity of the award,
and [the party challenging the award] bears the -burd_en of establishing [a] claim of '
invalidity.” (Betz v. Pankow (1993) 16 Cal.App.4th 919, 923.)
Although a ‘COl’ll't generally may not review an arbitrator’s decision for errors of

fact or law, an arbitrator exceeds his or her power within the meaning of Code of Civil

? “[TThe court shall vacate the award if the court determines any of the following:

[ (1) The award was procured by corruption, fraud or other undue means. [1]
(2) There was corruption in any of the arbitrators. [{] (3) The rights of the party were
. substantially prejudiced by misconduct of a neutral arbitrator. [} (4) The arbitrators
exceeded their powers and the award cannot be corrected without affecting the merits of
the decision upon the controversy submitted. [} (5) The rights of the party were
substantially prejudiced by the refusal of the arbitrators to postpone the hearing upon
sufficient cause being shown therefor or by the refusal of the arbitrators to hear evidence
material to the controversy or by other conduct of the arbitrators contrary to the
provisions of this title. [{] (6) An arbitrator making the award either: (A) failed to
disclose within the time required for disclosure a ground for disqualification of which the
arbitrator was then aware; or (B) was subject to disqualification upon grounds specified
" “in Section 1281.91 but failéd upor receipt of timely demand to disqualify himself or
herself as required by that provision. However, this subdivision does not apply to
_ arbitration proceedings conducted under a collective bargaining agreement between
employers and employees or between their respective representatives.” (Code Civ. Proc.,
§ 1286.2, subd. (a).) :



— . Procedure section.1286.2.and the award is properly vacated when it violates an explicit -

legislative expression of public policy (see Moncharsh, supra, 3 Cal.4th at p. 32;
Cotchett, Pitre & McCarthy v. Universal Paragon Corp. (2010) 187 Cal. App.4th 1405,
1416-1417), or when granting finality te the arbitration would be inconsistent with a

party’s unwaivable statutory nghts (Pearson Dental, supra, 48 Cal. 4th at p. 679; see

Armendariz, supra, 24 Cal.4th at p. 106; Moncharsh, at p. 32.) Spe01ﬁcally addressing
the issue in the context of “a mandatory employment arbitration: agreement, i.e., an

adhesive arbitration agreement that an employer imposes on the employee as a condition

 of employment,” the Supreme Court has recognized “that an arbitration agreement

cannot be made to serve as a vehicle for the waiver of statutory rights created by the

FEHA’ [citation], because the enforcement of such rights was for the public benefit and

‘was.not waivable.” (Pearson Dental, at p. 677 see also Board of Educatzon v. Round

Valley Teachers (1996) 13 Cal. 4th 269, 272-2717 [judicial rev1ew and vacatur of
arbitration award is proper when upholding arbitrator’s dec1smn would be inconsistent
with the protection-of a party’s clear statutory rights]. ) To ensure full vindication of an
employee s statutory rights in an arbitral forum, there must be both a written decision and
judicial review “‘sufficient to ensure the arbitrators comply w1th the requirements of the
statute.’” (Pearson Dental, atp. 677 [discussing Armendariz, at pp. 103- 113); accord,
Cable Connection, supra, 44 Cal.4th at p. 1353, fn. 14; Little v. Auto Stiegler, Inc. (2003)
29 Cal.4th 1064, 1076.)

As in Armendariz, the Court in Pearson Dental declined to opine broadly as to the
appropriate level of judicial review required in every case involving an employee’s

unwaivable statutory rights. However, the Court emphasized the arbitrator’s written -

_ decision should not be viewed as “an idle act, but rather as a precondition to adequate
| judicial review of the award so as to enable employees subject to mandatory arbitration

....agreements to vindicate their.rights under FEHA.” (Pearson. Dental, supra, 48 Cal.4that . __ .

p. 679.) Crafting only a rule sufficient to resolve the case before it, the Court concluded
the arbitrator’s “clear legal error” in finding the employee’s FEHA claim to be time-

barred, thus precluding any hearing on the merits of the claim, and the corresponding
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- --- failureto provide a-written decision revealing “‘the. essential ﬁndings_.anq.'.conch._l.smns on. . .

which the award [was] based,”™ required the award’s vacatur. (Ibid.)

_ Absent conflicting extrinsic evidence, the validity and enforceabxhty of an
arbitration clause isa questmn of law subject to de novo review. (Roman v. Superior
Court (2009) 172 Cal.App. 4th 1462, 1468; Mercuro v. Superior Court (2002)

96 Cal.App.4th 167, 174.) Similarly, whether the arbitrator exceeded his or her powers
1n granting relief, and thus whether the award should have been vacated on that basis, is
rev1ewed on appeal de novo. (Reed v. Mutual Service Corp. (2003) 106 Cal. App.4th
1359 1365 [“whether the award was made in excess of the arbitrators’ contractual
powers” is a question of law]; Kahn v. Chetcuti (2002).101 Cal.App.4th 61, 65 )

5. The Arbitrator Committed Clear Legal Error in Baszng His Deczszon Solely on
Power Toyota’s Honest Bel ief Richey Had Abused His Leave -

a. Both CFRA and FMLA guarantee reinstatement following leave; the-
burden of proof is on the employer to justify any refusal to reinstate the
employee

CFRA Wthh was enacted in 1991as a state counterpart to FMLA “is intended to

_give employees an oppertunity to take leave from work for certain personal or family
medical reasons without _]eopardlzmg job security.” (Nelson v. United Technologies
(1999) 74 Cal.App. 4th 597, 606; accord, Faustv. Calzfornza Portland Cement Co. (2007)
150 Cal App.4th 864 878 (Faust).) CFRA makes it an unlawful employment practlce for
. an employer of 50 or more persons to refuse to grant a request by an employee to take up
to 12 weeks in any 12-month period for family care or medical leave. (§ 12945.2, subds.
(a), (c)(2)(A) see Faust, at p. 878.) Grounds for the leave are family needs such as the
birth or adoption of a child, serious illness of a family member or when “an employee’s
own serious health condition . . . makes the employee unable to perform the functions of

the position of that employee .27 (§12945.2, subd. (c)(3)(C), italics added.) The

" CFRA d¢fines a “[s]erious health-condition” as “an illness, injury; impairment, or - -+ -

physical or mental condition that involves either of the following: [] (A) Inpatient care
ina hosp1ta1 ‘hospice, or residential health care fac111ty [1 B) Continuing treatment or
continuing supervision by a health care provider.” (§ 12945.2, subd. (c)(8).)

10



. _To establish an employee’s entitlement to medical leave under CFRA, the-
employer rﬁay require the employee to submit a certification by the employee’s health
care provider, which “shall be sufficient if it includes all of the following: []] (A) The
date on which the serious health condition commenced. [{} (B) The prbbable duration
of the condition. [{] (C) A statement that, due to the serious health condition, the
employee is unable to perform the function of his or her position.” (§ 12945.2,
subd. (k)(1).) An employer who “has reason to doubt the validity of” the emplbyee’s
health certification “may requ-ii'e, at the employer’s expense, that the employee obtain the
opinion of a second health care provider, designated or approved by the employer,
concerning any information certified . ...” § 12945.2, subd. (K)(3)(A).) Ifthere is a
difference of opiriton between the two, “the employer may require, at the employer’s
expense, that the employee oBtain the opinion of a third health care provider, designated
or approved jointly by the employer and the employee . . ..” (§ 12945.2, subd. (K)(3XO),
italics added.) The opinion of the third provider is “binding on the employer and the
employee.” (§ 12945.2, subd. (k)(3-)(D_)§ see generally Lonicki, supra, 43 CalAth at
p. 208.)'° i

Leave under CFRA “shall not be deemed to have been granied unless the employer
provides the employee ..., a guarantee of employment in the same or a comparable
“position upon the termination of the leave.” (§ 12945.2, subd. (a).) Regulations adopted
by the DFEH further define this guarantee of reinstatement: “Upon granting the CFRA
leave, the employer shall guarantee to reinstate the empldyce'to the same or a comparable
position, subject to the defenses permitted by section 7297.2, subdivisions (c)(1) and
- (c)(2), and shall provide the guarantee in writing upon request of the employee. It is an

unlawful employment practice for an employer, after granting a requested CFRA leave, to

10+ - Reviewing these provisions in Lonicki; supra; 43 CalAth 201, the Supreme Court - -
concluded section 12945.2, subdivision (K)(3)’s use of the permissive “may”—rather than
the mandatory “shall”—means an employer does not forfeit its right to contest the
legitimacy of an employee’s asserted serious health condition when it fails to invoke the

prescribed statutory procedure. (Lonicki, at pp. 210-212.)
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refuse to honor its-guarantee.of reinstatement.to the same or a comparable positionatthe

end of the leave, unless the refusal is justified by the defenses stated in section 7297.2,
subdmsmns (c)(1) and (c)(2).” (Cal. Code Regs., tit. 2, § 7297.2, subd. (a).) Although an
employer is permitted to terminate an employee and deny reinstatement when the
'employee’s employment otherwise would have ceased, it bears the burden of estabhshmg
the employee would not otherwise have been employed at the time of remstatement
(1d., § 7297.2, subd. (c}(B:[“An employee has no greater right to reinstatement or to other
benefits and conditions of employment than if the employee had been continuously
employed during the CFRA leave period. An employer has the burden of proving, by a
preponderance of the evidence, that an employee would not otherwise have been
employed at the time reinstatement is requested in order to deny reinstatement.”].)
FMLA was enacted in 1993 as “the culmination of several years of negotiations in
Congress to achieve a balance that reflected the needs of both employees and their
employers.” (Bachelder v. America West Aiflines, Inc. (9th Cir. 2001) 259 F.3d 1112,
1119.) To that end, “[tjhe FMLA creates two interrelated, substantive employee rights:
ﬁrst, the employee has anght to use a certain amount of leave for protected reasons, and
.second, the employee has a right to return to his or her job or an eqmvalent Job after
using protected leave.” (Id. atp. 1122, citing 29 U.S.C. §§ 2612(a) 2614(a); accord
Sanders v. City of Newport (9th Cir. 201 1) 657 F.3d 772, 777 (Sanders) )
Under title 29 United States Code section 2612(a)(1)(D) “an eligible employee
shall be entitled to a total of 12 workweeks of leave dunng any 12-month period . .
[blecause of a serious health condition that makes the employee unable to perform the
functions of the position of such employee. » Ifthe employer doubts the vahdlty of the
certification of a serious health condition, “the employer may require, at the expense of

the employer, that the eligible employee obtain the opinion of a second health care

-...provider designated or approved by the employer concerning any [such] information.”

n The regulatlon s only other enumerated defense to mandatory reinstatement of an

employee granted CFRA leave relates to key employees and is not implicated in this
case. (See Cal. Code Regs., tit. 2, § 7297.2, subd. (c)(2). )
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-(29-US.C.-§ 2_61-3.((;)(1.).) Like CFRA, FMLA provides the opinion of a third bealth care
provider “shall be considered to be ﬁ_nal.” (29,U.S.-C. § 2613(d)(2).) “[Alny eligible
employee who takes leave under section 2612 of this title for the intended purpose of the
leave shall be entitled; on return from such leave . . . to be restored . . . to the position . . .
held by the employee when leave commenced . ...” 29U.S.C. §26 1-4(a)(1)(A).) “It

shall be unlawful for any employer to interfere with, restrain, or deny the exercise of or
the attempt to exercise” the substantive rights guaranteed by FMLA. (29 U.S.C.

§ 2615(a)(1).) A compani-en provision of FMLA makes it “nnlawful for any employer to
.discharge or in any other manner discriminate against any individual for opposing any
practice made unlawful by this subchapter.” (29 US.C. § 2615(a)(2).) -

‘Also like CFRA, the right to reinstatement is not unlimited: -“Nothing in ﬂ1i§
section shall be construed to entitle any restored employee to . . . any ﬁght, benéﬁt, or
position of employment other than . . . which the employee would have been entitled had
the employee not taken the leave.” (29 U.S.C. § 2614(a)(3)(B).) Regulations
prorhulgated by the Deparﬁnent of Labor (DOL) under FMLA confirm the burden falls
on the employer to demonstrate facts sufficient to deny reinstatement: “An employee has
no greater right to reinstatement or to other benefits and conditions of employment than if
the employee had been continuously employed during the FMLA leave period. An

' employer must be able to shm'v that an employee would not otherwise have been

- emploj'ed at the time reinstatement is requested in order to deny restoration to
‘employment.” (29 CER. § 825.216(a), italics added; sce also id, § 825.312(d) [“[aln
employer must be able to show, when an employee requests restoration, that the
employee would ndt otherwise have bepn employéd if leave had not been taken in order

to deny restoration to employment”] )2

12 “The [Fair Employment and Housing] Commiésion has incorporated by reference

the federal regulations interpreting the FMLA to the extent they are not inconsistent with
[CFRA] or other state laws. (Cal. Code Regs., tit. 2, § 7297.10.)” (Pang v. Beverly
Hospital, Inc. (2000) 79 Cal.App.4th 986, 993.) .
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cees e b=-The honest belief defense applied by the arbitrator has.been rejected.by. ... . ... L

most federal jurisdictions; under federal decisional law the employer bears
the burden of proving the employee was not eligible for reinstatement

Notwithstanding the clarity of the CFRA/FMLA statutory scheme, the arbitrator in '
 this case made a single factual finding it concluded was determinative of Richey’s CFRA
claim as a matter of law—that is, Richey’s supervisor, after a “superficial investigation,”
held an “honest belief” Richey had violated company policy barring outside employment

during his CFRA leave. In doingso, the arbitrator-improperly imposed the bﬁrden of
proof on Richey rather than his employer. | ' |
The honest belief rule was developed in a series of employment decisions from the
Seventh Circuit applyiﬁg the burden-shifting framework set out in McDonnell Douglas -
Corp. v. Gréen, supra, 411 U.S. at pages-302 to 803.1 (Smith v. Chrysler Corp. (6th Cir.
1998) 155 F.3d 799, 806, discussing Kariotis v. Navistar Internat. Transportation Corp.
(7th Cir. 1997) 131 F.3d 672, 676 (Kari'otis);, see also McCoy v. WGN Continerital
Broadcasting Co. (7th Cir.1992) 957 F.2d 368; 373; Pollard v. Rea Magnet Wire Co. (Tth
: Cir..l 987) 824 F.2d 557, 559-560.) As applied by the Seventh Circuit, the honest beiief
defense provides that “so long as the employer honestly believed in the proffered reasen
given for its employmént action, the employee cannot establish pretext even if the
employér’s reason is ultirhately found to be mistaken, fooliSh, trivial, 6r béseless.”
(Smith, at p. 806.) “The rationale behind the rule is that the focus of a discrimination suit
is on the intent of the employer. If'the employer honestly, albeit mistakenly, believes in
the non-discriminatory reason it relied upon in making its f:mployment decision, then the

employer arguably lacks the necessary discriminatory intent. ‘In other words, arguing

B Under the McDonnell Douglas framework, the burden of proof alternates between
the parties. First, a plaintiff alleging employment discrimination must establish a prima
facie case of discrimination. Once the plaintiff does so, the burden shifts to the employer
“to offer 4 legitimate, non-discrimiiriatory réason for the adverse employment action at

issué. (Texas Dept. of Community Affairs v. Burdine (1981) 450 U.S. 248, 253 [101 S.Ct.

1089, 67 L.Ed.2d 207}, citing MeDonnell Douglas, supra, 411 U.S. at p. 802.) Ifthe
employer meets this burden, then the burden of production shifts back to the plaintiff to
demonstrate that the proffered reason is false. (Ibid.)
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about the accuracy of the employer’s assessment is.a distraction because the question is
not whether the employer’s reasons for a decision are “right but whether the employer’s
description of its reasons is honest.””” "(Smith, at p. 806, quoting Kariotis, at p. 677.) The
Kariotis rule “apparently does not require an employer to demonstrate that its belief was
reasonably grounded on particularized facts that weré before it at the time of the .
employment action . . . [;] for the rule to apply, the employer need only provide an honest

reason for firing the employee, even.if that reason had no factual support-.” (Smith, at

~p. 806.)"

Kariotis; llike Smith, was not decided primarily as an FMILA case; and the court
assumed, without a.nalysis,15 that the “now routine” McDonnell Douglas burden-shifting
f_rameWork applied not only to claims brought under title VII of the Civil Rights Act of
1964 (42 U.S.C. § 2000¢ et seq.) but also to the claims of the }plaintiﬂ" under other
employment rights statutes, including FMLA.'® (Kariotis, supra, 131 F.3d at pp. 676, |
680-681.) Nonetheless, the facts in Kariotis are strikingly similar to those in the instant
case: Kariotis, the émp}oyee, waé discharged when the employer concluded she had

abused hermedical leave for knee replacement surgery. Basedona limited private

‘investigation that “left something to be desired” (Kariotis, supra, 131 F.3d atp. 675),

Kariotis’s employer discharged her based on a videotape that showed her shopping,
walking and bending; the employer failed to speak with Kariotis’s physician or obtain a

second opinion by having its own doctor examine her. (Jbid.) Although “no other

4 The Sixth Circuit ultimately rejected the Seventh Circuit’s version of the good

faith honest belief and directed that an employer’s adverse employment decision be
“reasonably based on particularized facts.” (Smith v. Chrysler Corp., supra, 155 F.3d at
p- 807.) ' _

15

“The district court approached this case under the McDonnell Douglas f:ameWork,
and the parties appear to agree that this is the approach we should use.” (Kariotis, supra,

131 F.3d atp.676.) <. -

16 The other statutes included the Americans with Disabilities Act of 1990

(42 US.C. § 12101 et seq.), the Age Discrimination in Employment Act of 1967
(29 US.C. § 621 et seq.) and the Employee Retirement Income Security Act of 1974
(20 U.S.C. § 1001 et seq.). : '
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- evidence [came] close to-proving Kariotis to be-a-fraud” (id. at p. 680), the court....
- concluded the employer’s right to fire her while on the job if she had been sﬁspected of
fraud also permitted it to fire her for a suspicion of fraudulent conduct while she was on
leave (id. at p. 681). Asthe vourt reasoned, “If Nav1star had to prove more than an
honest suspicion simply because Kariotis was on leave, she would be beiter off (and
enjoy ‘greater rights”) than similarly situated employees (suspected of fraud) who are not
on leave.” (Ibid.)

Although Kariotis is still followed in the Seventh Circuit (see, €.8., Scruggs v.
Carrzer Corp. (7th Cir. 2012). 688 F.3d 821, 825-826), it has httle persuasive value in
view of the many subsequent demsmns that have refused to adopt the honest belief
defense or to employ the McDonnell Douglas framework placing the burden on the
employee to disprove the employer’s subjective intent when a claim alleges interference

" with substantive FMLA nghts In Bachelder v. America West Airlines, Inc. (9th Cir.
2001) 259 F.3d 1112, for example, the Ninth Circuit expressly rejected application of the
McDonnell Douglas burden-slnﬁmg framework when an empleyer- interferes with an
employee’s FMLA rights: “[T]he issue is one of interference with the exercise.of FMLA
rights under [sectlon] 2615(a)(1), not retaliation or d15cr1m1nat10n ” (Bachelder, at
p. 1124; see also Diaz v. Fort Wayne Foundry Corp. (Tth Cir. 1997) 131 F3d 711, 712
[“The question in a discrimination case 1s whether the employer treated one employee
‘worse than another on account of somethmg (race, rehglon, sex, age, etc.) that a statute
makes irrelevant. A firm may treat all employees equally poorly without dlscnmmatmg.
A statute such as the FMLA, however, creates substantive rights. A firm must honor .

statutory entitlements . .. .”].) Recognizing the confusion amcng the circuits, the -
Bachelder court observed, “This semantic confusion has led many courts to apply anti-
discrimination law to interference cases, instead of restricting the application of such

- -principles fto retahatlon claims-under United States Code section 2615(a)(2)]

: (Bachelder,_at p. 1124, fn. 10.) '

Instead, Bachelder applied what it called a “negative factor” test: Under DOL

regulations it is unlawful for an employer to “use the taking of FMLA leave as a negative
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. factor.in employment actions, such as hiring, promotions or disciplinary actlons

(Bachelder, supra, 259 F.3d at p. 1122, quoting 29 C.F.R. § 825. 220(¢).)"" As the court

concluded, this regulatxon “plainly prohibits the use of FMLA-protected leave as a
negative factor in an employment decision. In order to prevail on her claim, therefore,
[the plamtlfi] need only prove by a preponderance of the eviderce that her takmg of
FMLA—protected leave constituted a negative factor in the decision to terminate her. She
~ can prove this claim, as one might any ordinary statutory claim, by using either direct or
circumstantial evidence, or both. _[C1tat1ons.] No scheme shifting the burden of
_production back and forth is required.” (Bachelder; at p. 1125, italics added,
f. omitted.) '
Other courts have siinilarly placed the burden of proof on the employer defending
a claim it inferfered with an employee’s substantive FMLA rights. In Smith v. Diﬁ’ée
Ford-Lincoln-Mercury, Inc. (10th Cir. 2002) 298 F.3d 955, for instance, the Tenth Circuit
held the DOL’s.implementing regﬁlation (29 C.E.R. § 825.216(a)) “validly shifts to the
employer the burden of proving that an employee, laid off during FMLA leave, would
have been dismissed regardless of the employee’s request for, or taking of, FMLA leave.”
(Smith, at p. 963.) In fact, as the Ninth Circuit observed in comparing cases on thiS point,
“the plain language of the pertinent DOL regulations prov1des that the burden is on the
. employer to show that he had a legitimate reason to ‘deny an employee reinstatement.’
(Sanders, supra, 657 F.3d at p. 780; see also C’lay v. United Parcel Service, Inc. '(6th Cir.
2007) 501 F.3d 695, 714 [“the burden is on the employer ‘to establish its reasonable
reliance on thé particularized faéts that were before it at the time the decision was :

made”’].)18

17 Section 825.220(c), title 29, of the Code of Federal Regulations provxdes

 “[E]mployers ¢ cannot use the taking of FMLA leave as a negative factor in employment ,
" actions, siich ‘as hiring; promotions or dlsclplmary actions; nor can FMLA leavebe: -~ oo

counted under “no fault’ attendance policies.”

18 “The majority of the circuits [other than the Seventh Circuit] . . . agree with this

textual reading. The Eighth, Tenth and Eleventh Circuits, relying on the plain text of
29 C.F.R. § 825.216(a), have all held ‘that the regulation validly shifts to the employer
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... .. Having grappled with these principles for more than a decade, most federal courts
now recognize two distinct theories for recovery on FMLA claims, that is, (1) the
«entitlement or interference’” theory under title 29 Unitéd States Code section
2615(a)(1) and (2) the «retaliation or discrimination’ theory under section 2615(a)(2).
(Sanders, supra, 657 F.3d at p. 777 [discussing cases].) To prevail on an entitlement or
interference claim, an employee must prove that: (1) he or she was an eligible employee;
(2) the defendant was an employer as defined under FMLA; (3)-the employee was
entitled to leave under FMLA; (4) the employee gave the employer notice of his or her
intention to take leave; and (5) the employer denied the employee FMLA benefits to
which the employee was entitled. (Sanders, atp. 778.)

Critically, the right to reinstatement remains “the linchpin of the entitlement
theory,” because ““FMLA does not provide leave for leave’s sake, but instead providés
leave with an expectation that an employee w111 return to work after the leave ends.””
(Sander;s, supra, 657 F.3d atp. 778; accord, Edgar v. JAC Products., Inc. (6th Cir. 2006)
443 F 3d 501, 507; Throneberry v. McGehee Desha County Hosp. (8th Cir. 2005)—403
F.3d 972, 978.) When an employer defends against an interfereﬁce claim alleging a -
failure to reinstate an employee, the employer must demonstrate “‘alegitimate reason to

' deny [the].' employee reinstatement.” (Sanders, at pp. 77 9-780 {reversing because jury
instruction improperly placed burden on employee to disprove employer’s stated reason
for discharge]; see also 'Edgar, at p. 508 [“[bJoth the statute and the DOL regulation

" likewise establish that interference with an employee’s FMLA rights does not constitute a
violation if the employer has a legitimate reason unrelated to the exercise of FMLA rights
for engaging in the challenged conduct”}.) “If an employer interferes with the FMLA-

created right to medical leave or to reinstatement following the leave, a deprivation of

the burden of proving that an émployee . . . would have been dismissed regardless of the

~employee’s request fot, or taking of, FMLA" leave.” [Citations.] That approachis also’
consistent with the [United States] Supreme Court’s admonition that the burden of proof
should ‘conform with a party’s superior access to the proof.”” (Sanders, supra, 657 F.3d
at p. 780, fn. omitted; see Hurlbert v. St. Mary’s Health Care System (11th Cir. 2006) 439
F.3d 1286, 1293-1294.) . '
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- -this right is a violation regerdless of the employer’s. intent.”. (Smith v. Diffee Ford-. .
LGcoln Mercury, Inc., supra, 298 F.3d at p. 960; accord, Sanders, at p. 778; Colburn v.
Parker Hannifin/Nichols Portland Div. (1st Cir. 2005) 429 F.3d 325, 332.) In short, “an
employer’s good faith or lack of knowledge that its conduct violates FMLA does not
protect it from liability.” (Liuv. Amway Corp. (9th Cir. 2003) 347 F 3d 1125, 1135;
 Bachelder, supra, 259 F. 3d at p. 1130.)
c. Calzforma courts have szmzlarly interpreted CFRA
California courts have applied these same principles to CFRA claims. (See, €.g., |
Rogers v. County of Los Angeles (2011) 198 Cal. App.4th 480, 487-488 [“[v]iolations of
the CFRA generally fall into two types of claims: (1) ‘interference, > claims in which an
- employee alleges that an employer demed or interfered with her substantive rights to
protected medical leave, [fo. omitted] and (2) ‘retaliation’ claims in which an employee
alleges that she suffered an adverse employment action for exercising her right to CFRA
leave™].) ' | .
Following the reasoning of Bachelder, supra, 259 F.3d 1112, Presiding Justice
Klein, writing for Division Three of this court in Faust, supra, 150 Cal.App.4fh 864,
stated: “An interference claim under the FMLA (and thus the CFRA) does mot involve
the burden-shifting analysis articulated by the United State Supreme Court-in McDonnell
Douglas, supra, 411U.8.792. As stated in Bachelder ‘there is no room for a McDonnell
-Douglas type of pretext ana1y81s when evaluating an “interference” claim under this
statute.” A violation of the FMLA ‘simply requires that the employer deny the |
employee’s entitlement to FMLA leave.”” (Faust, at p. 879, quoting Liu v. Amway Corp.,
“supra, 347 F.3d at p. 1135)) ' ' |
In Faust, suprd 150 Cal.App.4th 864 an employee had been initially certified for
leave based on a psychiatric condition mduced by the reaction of his superv1sor and
- fellow workers to his report.of. workplace violations. 'When that leave expired, the .
employee submltted an additional certification form from his chlropractor stating he was
~ suffering from a subluxation of the spine. (Id. at p. 870.) The employer discharged him,

apparently believing in good faith the chiropractor’s certification was insufficient. (Jd. at
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--p. 872:) The court- reversed summary judgment entered in fayor. of the employer on the -

employee’s interference claim after concludmg the employer had failed to adequately
‘communicate with the employee and had improperly rejected the employee’s certification
of his serious.medical condition because it had been prepared by a chlropractor rather
than a physician. (Id. at pp. 881-884.) The court-also found the employer had not camed _
its burden of establishing a legitimate, nonretaliatory reason for the employee’s discharge
on the employee’s retaliation claim. (Id. at p. 885; see also Dudley v. Dept. of
T ransportation (2001)-90 Cal. App 4th 255,261.) |
Citing Faust, Division Five of this court has observed arule allowmg an employer
to rely on a good faith but erroneous bchef about the legitimacy of its actions toward an
employee “would be inconsistent with.the antidiscrimination prov1smns of CFRA, and
would encourage employers to have their managers remain 1gnorant of both the law and
the facts relatmg to CFRA leave.” (dvila v. Continental Airlines, Inc. (2008)
1165 Cal. App.4th 1237, 1259.) Considering a question of the employer’s obligation under
CFRA to implement leave absent a clear employee request, the court cautioned, “a |
principle allocating to an employee-plaintiff the burden of proving that a manager
subjectively knew that an employee’s conduct was legally protected would in effect,
requlre a plaintiff to negate an employer’s good faith as part of the employee’s prima -
facie case. There is no authority to support such a principle. Under CFRA and its
implementing regulations, the employer bears the burden to determine whether an
employce s leave is protected—that is, to ‘inquire further of the employee if it is
necessary to have more information about whether CFRA leave is being sought . . .” (Cal.
| Code Regs., tit. 2, § 72974, subd. (a)(1)), and ultimately ‘to- designate leave, paid or
unpaid, as CFRA or CFRA/FMLA quaiifying. ... (Cal. Code Regs., tit. 2, § 7297 4,
subd..(a)(1)(A).) Once an employee has submitted a request for leave under CFRA, the
employer is charged with knowledge that the employee’s absences pursuant to the leave

" request are protected, and may not thereaﬁer take adverse employment action against the
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- e‘mployee based. upon——that. is, ib_t;cause of —those protected absences.” (Avilg, at .. .

p- 11260, fin. omitted. N

Against this backdrop, the Supreme Court in Lonicki, supra, 43 Cal.4th 201, held
an employer may not terminate an employee taking CFRA leave based solely on the fact
the employee is working part time in another comparable job. Lohicki a hospital worker,

had obtained certification from her physician authorizing a one-month medical leave for

" . work-induced stress. Her employer required Lonicki to-consult a second physician who

concluded she was able to return to work without restrictions.. At her own expense
Lonicki consulted a psychiatrist who agreed she was suffering from work-related
-depressmn and indicated her leave should be extended for an additional three weeks.
Meanwhile, however, the hospital terminated her because of her absence. (Lomckz at
pp- 206-208.)

Lonicki sued the hospital, alleging it had violated her CFRA rights by questioning
the validity of her medical condition without following the pro_cedure outlined in section
12945.2, subdivision (k)(3). In respoﬁse, the hospital successfully moved for summary
judgment on the ground Lonicki had not been entitled to CFRA medical leave because,
during her absence, she had worked part time performing similar functions at another
hospital. (Lonicki, supra, 43 CalAth at p. .207.) Although the Supreme Court agreed
with the lower courts the hospital was not precluded from challeniging her medical
condition even though it had failed to pursue the statutory procedure, the Court concluded
summary judgment.had been improperly granted because Lonicki’s part-time job did not

B The omitted footnote acknowledges, without dec1dmg, the issue “whether an

employer’s mistaken good faith belief that its conduct was legal is a defense to a CFRA

retaliation claim. (Compare Bachelder v. America West Airlines, Inc.[, supra,] 259 F.3d

[at p.] 1130, fn. 19 [‘employer’s good-faith mistake as to whether its action violates the
_law is not a defense to liability’ under FMLA] with Medley v. Polk Co. (10th Cir. 2001)

““260 F.3d 1202, 1207-1208 {*an employer who discharges-an employee honestly believing -~ -

that the employee has abandoned her job and is otherwise not using FMLA leave for its

. “intended purpose” . . . would not be in violation of FMLA, even if its conclusion is
mlstaken (fnn. omitted)] ) That issue is not before us.” (4vila, supra, 165 Cal. App. 4th at
p. 1260, fn. 12.) '
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- conclusively establish her medical condition was insufficiently serious to warrant leave . _

under CFRA from her full-time joB. The “relevant inquiry,” according to the Court, “is
whether a serious health condition made her unable to do her job at defendant’s hospital,
not her ability to do her essential job functions ‘generally. . ..”” (Lonicki, at p. 214,
quoting Chin et al., Cal. Practice Guide: Employment Litigation (The Rutter Group
2006) 9 12.266, p- 12-28 [“A showing that an employee is unable to work in the
| employee’s cu:crenf job-due to a serious health condition is enough to demonstrate
incapacity. The fact that an employee is working for a second employer does not mean
he or she is not incapacitated'ﬁom working in his or her current_job.”], and at pp. 214-
215, éuoting Stekloff v. St. John 's Mercy Health Systems (8th Cir. 2000) 218 F.3d 858,
861, 862 [“a demonstration that an employee is unable to work in his orher current job
due to a serious health condition is enough to show that the employee is incapacitated,
even if that job is the only one that the employee is unable to perform”; “the inquiry into
whether an employee is unable to perform the essential functions of her job shoulid focus
. on her ability to perform those functions in her current environment™]; see also Hurlbert
v. St. Mary’s Hea.lth Care Syste?_h-, supra, 439 F.3d at pp. 1295-1296 [“[u]pon ‘
‘consideration of the declared purposes of the FMLA and its legislative history, we hold
_thata demonstration that an employee is unable to work in his or her current jobduetoa
serious health condition is enough to show that the employee is incapacitated, even if that

- job is the only one the employee is unable to perform"_’].)zo

20 . n Lonicki the defendant hospital was a trauma center that had undergone layoffs
and restructuring that increased the stress associated with the plaintiff’s job. '
Distinguishing the demands of the plaintiff’s full-time job at the trauma center from her
part-time job, Justice Kennard, writing for the Court, stated: “When a serious health
condition prevents an employee from doing the tasks of an assigned position, this does

not necessarily indicate that the employee is incapable of doing a similar job for another o

employer. By way of illustration: A job in the emergency room of a hospital that
commonly treats a high volume of life-threatening injuries may be far more stressful than
similar work in the emergency room of a hospital that sees relatively few such injuries.
Also, the circumstance that one job is full time whereas the other is part time may be
significant: Some physical or mental illnesses may prevent an employee from having a

22



_ Thus, despite the fact Lonicki was decided in the context.of summary judgment, it
necessarily stands for the proposition that an employer may not, in terminating or failing
to reinstate an employee who has been granted CFRA leave, defend a lawsuit from that
employee based on its honest belief the employee was abusing his or er leave. Instead,
the employer must demonstrate evidentiary facts sufficient to carry the burden of proof
imposed by CFRA and FMLA. | |

In fact, no California case supports the arbitrator’s conclusmn an employer may
rely solely on its subjective, albeit honest, belief an employee has engaged in misconduct
to justify its denial of an employee’s CFRA rights. AutoNation argues, and the arbitrator
agreed, that Richey’s termination was justified by the decision in McDaneld supra,

109 Cal App 4th 702, in which Division Two of the Fourth Appellate District upheld an-
employer s motion for summary judgment against an employee accused of misusing
CFRA leave based in part on the decisions in Kariotis, supra, 131 F.3d 672 and Medley v. |
Polk Co., supra, 260 F. 3d 1202. To the contrary, the McDaneld court expressly cited
administrative findings that the employee had, in fact, engaged in activities incompatible
with the intended purpose for his leave (caring for his injured father) and had then lied
about his actions. (McDaneld, at p. 706.) The decision, therefore, does not violate the -
CFRA requircment an employer bear the burden of proving a misﬁse of CFRA leave,
notwithstanding its partial reliance on the now-suspect analysis in Kariotis and Medley.
| Tn sum, we reject AutoNation’s contention an employer may simply rely on an
imprecisely worded and inconsistently applied company policy to terminate an empioyee
on CFRA leave without adequately investigating and developing sufficient facts to |
establish the employee had actually engaged in misconduct warranting dismissal.

Whether the arbitrator’s ruling resulted from his improper acceptance of the honest belief .

full-time job, yet not render the employee incapable of working only part time.”
(Lonicki, supra, 43 Cal.4th at p. 215.)

23



o2

. defense or-the employer’s reliance on.a policy that violated Richey’s substantive right to
reinstatement,>! neither comports with the substantive requirements of CFRA.

3. The Arbitfation Award in this Case Involving Unwaivable Statutory Rights -
Must Be Vacated Based on the Arbitrator *s Clear Legal Error and Failure To
Provide Meaningful Findings of Facts and Conclusions of Law

‘Notwithstanding the general rule of limited judiéial review of arbitration
décisions, the Supreme Court has expressly recognized “public policy exceptiohs”
warranting grcatér judicial‘ scrutiny: “For example, when unwéivable statutory rights are
at stake, this court has repeatedly held that review must be ““sufficient to ensure that
arbitrators compiy with the requireinents of the statute.””” (Cable Connection, supra,

44 Cal.4th at p. 1353, f. 14, quoting Armendariz, supra, 24 Cal.4th at p. 106; accord,
Pearson Dental, supra, 48 Cal.4th at p.679.) In Pearson Dental, which, as the case at
bar, involved “arbitration. awards arising from mandatory arbitration'cmployrhent

" agreements that arbitrate claims asserting the employeé’s unwaivable statutory rights”
(Pearson Dental, at p- 679), the Court held the trial court did not err in V‘acaﬁn-g an-award
based on legal error that effectively precluded a hearing on the merits of the employee’s
FEHA claims. (/d. at p. 680.) It did net decide, because it wasunnecessary to resalve
the case before it, whether all legal errors are reviewable in this context. (Id. atp. 679
[“Nor need we decide whether thé rule suggested by plaintiff and amicus curiae
California Employment Lawyers Association is correct that all legal errors are reviewable
in this context . 'We address only the case before us, and a narrower rule is sufﬁcient_

for its resolution.”].) 2

2z .As we discuss below, the arbitrator never addressed Richey’s contention Power

Toyota’s policy barring secondary employment while on medical or family leave, but not
during regular employment, violated CFRA.

In arguing the arbifrator’s legal error in applying the honest belief defense is not -
subject to judicial review, AutoNation disingenuously asserts the Supreme Court in
Pearson Dental “refused to adopt the rule that “all legal errors are reviewable in this
context.”” Tt is difficult for us to accept this as simply an innocent misreading of the -
Court’s reservation of the question for another day. '
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. We alsoneed not.decide. whether it is proper to vacate an arbitration award based . ..

on any legal error in connection with méndatory arbitration of an employee’s unwaivable
statutory rights. Here, where the parties have agreed the arbitrator will resolve any claim
“solely upon the faw” and the purported legal error goes to both express, unwa.iveble
statutory rights (the guarantee of reinstatement) and the proper allocation of the burden of
~ proof, judicial review is essential to ensure the arbitrator has complied with the
requirements of CFRA. In this instance, and on these facts, ““granting finality to [the]
arbitrator’s decision would be inconsisient with the protection of [Richey’s] statutory
rights.”” (Pearsdn Dental, supra, 48 Cal.4th at p. 680, quoting Moncharsh, supra,

3 Cal 4th at p. 32.) |

a. The arbitrator was required to resolve Rickiey’s claims according to
governing law

| “In cases involving private arbitration, ‘[tlhe scope of arbitration is . . . a matter of |
agreement between the parties’ [citation], and ‘“[t]he powers of an arbitrator are limited
and circumscribed by the agreement or stipulation of submission.””” (Moncharsh, supra,
| 3 Cal.4th at p. 8.) Ordinarily, ““[a]rbitrators, unless specifically required to act in
conformity with rules of law, may base their decision upon broad principles of justice and.
equity, and in doing so may eXpressly or .impliedly reject a claim that a party might
successfully have asselfted in ajudicial action.’” (Id. at pp. 10-11; accord, Gueyffier v.
Ann Summers, Ltd. (2008) 43 Cal.4th 1179, 1182 [“[a]Bsent an express and unambiguous
- limitation in the contract or the submission to arbitration, an arbitrator has the authority to
find the facts, interpret the contract, and award any relief rationally related to his or her
factual findings and contractual interpretation”].) -
Here, the arbitration agreement, drafted and ﬁnposed by defendants on all
employees as a condition of employment (see e.g., Ajamian v. CantorCOZ2e, L.P. (2012)

/203 Cal.App.4th 771, 796 [discussing ¢ elements of unconscnonablhty mherent in adhesive

employment arbitration agreements]), required the arbitrator to resolve the dlspute “based
solely upon the law govermng the claims and defenses set forth in the pleadings” and

specifically to avoid i imposing any quasi-legal principles “(including, but not limited to
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. notions of ‘just cause’).”. While this provision does not authorize judicial reviewasa  _ . . . ...

matter of course, “contractual limitations on the arbitrators’ powers can alter the usual
séope of review.” (Cable Connection, supra, 44 Cal.4th at pp. 1355-1356; accord,
Gravillis-v. Coldwell Banker Residential Brokerage Co. (2010) 182 Cal.App.4th 503,
515.) ‘Inlight of this employer-mandated provision, the arbitrator’s failure to address all
of Richey’s statutory CFRA claims and his reliance on a legally unfounded equitable
defense to vitiate those claims warrant closer sérutiny of the award than might 0thérwise
be appropriate.” ' |

b. The arbitrator’s legal error effectively denied Richey a hearing on the
merits of his CFRA claims : U '

In lirhiting its-decision expanding judicial review to the circumstances before it,
the Supreme Court in Pearson Dental, supra, 48 Cal.4th 66'5; emphasized the arbitrator’s
legal error in that éase———a’n improper application of the tolling provision in the goverﬁing
statute of limitations—“misconstrued the procedural framework under which the parties '
agreed the arbitration was to be conducted rather than misinterpreting the law g'ovémihg '
the claim itself” and resulted in the employee being deprived of a hearing on the merits of
his claim. (Jd. at pp. 679-680.) The Court held, “[Wihen, as here, an employee squect to
a mandatod employment arbitration agreemént is unable to obtain a hearing on the
merits of his FEHA claims, or claims based on other mWaivable statutory tights, because
of an arbitration award based on legal errb_r, the trial court does not err in vacating the
award.” (Id. at p. 680.) | |

The arbitrator’s acceptance of the honest belief defense in this case had a similarly
preclusive effect on Richey’s ability to have his nonwaivable CFRA claims heard on the
merits. To be sure, recognition of this purported equitable defense appears more

" substantive than the procedural determination the claims were time-barred in Pearson

= As Justice Baxter observed in the opening paragraph of his dissenting opinion in

- Pearson Dental, supra, 43 Cal.4th at page 683, the parties to the mandatory employment
arbitration agreement in that case, unlike here, “did not agree to arbitral conformity with
rules of law.”
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... Dental.. But, as discussed above, the honest belief defense relieves the _e_r_r_l-p,lgye__:; ofany .
obligation to establish its employee was, in fact, misusing authorized family leave and
thus subverts the express statutory guarantee of the right to reinstatement, as wg:ll as thc
allocation of the burden of pi'oof in an interference case. (See § 72l97.2, subd. ()1
[embloyer has burden to prove employee:would not otherwise have been employed at the
time reinstatement is derﬁed] 2

Accordingly, as in Pearson Dental, and particularly in light of the parties’
agreement for claims to be decided “solely upoen the law,” the arbitrator exceeded his
powers within the meaning of Code of Civil Procedure section 1286.2, subdivision (a)(4),
by committing legal error that effectively denied Richey a hearing on the merits of his
CFRA claims.* | |

c. The arbitrator failed to make findings of fact and conclusions of law
sufficient to ensure he complied with the requirements of the statute

As described above, the arbitrator, while making multiplé observations tending to
suppoi't Richey’s position, ultimately failed to make relevant findings of fact and
conclusions of law related to his substantive CFRA cla'mis. These iSsues include, but are
not limited to, whether Richey was,givén adequate notice of Power Tbyota’s policies
régarding CFRA leave (see Faﬁst, supra, 150 Cal. App.4th at p. 880; Avila, supra,

165 Cal.App.4th at pp. 1256-1257 & fn. 10); whether Power Toyota’s policy barring

# ‘We reject AutoNation’s suggestion judicial review in the circumstances of this

case, if any, should be bounded by the “manifest disregard of the law standard” followed
by federal courts—that is, that legal error by the arbitrator is insufficient to justify vacatur
of the award unless the error is so egregious as to be tantamount to an intentional

. disregard of the law. (See Shearson/American Express, Inc. v. McMahon (1987)

482 U.S. 220, 232 [107 S.Ct. 2332, 96 L.Ed.2d 185]; Collins v. D.R. Horton, Inc. (9th
Cir. 2007) 505 F.3d 874, 879-880.) As the Court explained in Pearson Dental, when
interpreting Code of Civil Procedure section 1286.2, “we need not and do not move in
lockstep with the federal courts in matters of judicial review of arbitration awards.”

“* (Péarson Dental, supra;, 48 Cal:4th atpp. 677-679, fnn. 3.) ‘Indeed, California courts - -
generally apply “a strict review. standard precluding vacatur for legal error that does not
_include a ‘manifest disregard’ exception,” but the Supreme Court has expressly left open
“the possibility of greater judicial review . . . in the case of rulings inconsistent with the

protection of statutory rights.” (/bid.)
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: secondary employment during an employee’s CFRA. leave dlffered from the policy.
pertaining to secondary employment held by employees who were not on CFRA leave;
whether, as a result, the policy itself viclated CFRA; whether Richey’s activities at the
restaurant exceeded the limitations imposed by his physician, thus rising to a level of
act1v1ty that could be found to constitute abuse of his leave; and whether Power Toyota
carried its burden of proof on these issues. (See Lonicki, supra, 43 Cal.4th at pp. 214-
215.). ' '

In addition, the arbitrator failed to consider Richey’s.retaliation claims under
. CFRA, that is, whether Power Toyota applied its CFRA policies consistently to different
employees and whether it terminated Richey because he took CFRA leave. (See,e.g.,
Avila, supra, 165 Cal.App.4th at pp. 1258 1259.) '

For all these reasons, we reverse the Judgment confirming the arbitration award
- and direct the superior court on remand to grant the petition to vacate the award pursuant -
to Code of Civil Procedure section 1286.2, subdivision (a)(4) [“[t]hembltratora exceeded
their powers and the award cannot be corrected without affecting the merits of the
decision upon the comroversy submitted”].) Code of Civil Procedure section 1287 -
provides, if the arbitration award is vacated, thie court may order a rehearing before a new
arbitrator or, if vacated because the arbitrator exceeded his or her powers, a rehearing

before the original arbitrator with the consent of the parties to the court proceeding.
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 DISPOSITION

The judgment confirming the arbitration award is reversed, and the matter
remanded with directions to deny the petition to confirm the arbitration award, grant the
petition to vacate the award and to conduct further proceedmgs not inconsistent with this
opinion, including, if appropriaté, an order recjuiring binding arbitration before either a

new or the original arbitrator. Richey is to recover his costs on appeal.

PERLUSS, P. J.
We concur:

JACKSON, J.

SEGAL, J.

\ Judge of the Los Angeles County Superior Court, assigned by the Chlef Justice
pursuant to article VI, section 6 of the Cahforma Constitution.
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Filed 12/12/12
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION SEVEN
AVERY RICHEY, B234711
Plaintiff and Appellant, (Los Angeles County
' Super. Ct. No. BC408319)
V.
ORDER MODIFYING OPINION
AUTONATION, INC. et al., AND DENYING REHEARING
(NO CHANGE IN JUDGMENT)

Defendants and Respondents.

THE COURT:
It is ordered that the opinion filed herein on November 13, 2012 be modified as
follows:

1. The second sentence in the first paragraph of the opinion, which now reads,

Richey sued Power Toyota’s parent companies, AutoNation, Inc., Webb
Automotive Group, Inc., Mr. Wheels, Inc., and his direct supervisor, Rudy
Sandoval (collectively AutoNation), alleging . . . .

is modified to read,

Richey sued Power Toyota’s parent companies, AutoNation, Inc., and Webb
Automotive Group, Inc., Mr. Wheels, Inc., and his direct supervisor, Rudy
Sandoval (collectively AutoNation), alleging . . . .



2. The current text of footnote 22 on page 24 is deleted and replaced with the

following language,

In arguing the arbitrator’s legal error in applying the honest belief defense is
not subject to judicial review, AutoNation asserts the Supreme Court in

- Pearson Dental “refused to adopt the rule that “all legal errors are reviewable
in this context.”” AutoNation has clearly misread the Court's reservation of
that question for another day.

There is no change in the judgment.

Respondents’ petition for rehearing is denied.

PERLUSS, P. J. JACKSON, J. SEGAL, I.*

Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.
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