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QUESTION PRESENTED
Does California’s prevailing wage law, Labor Code §§1720-84,

apply to construction projects awarded by charter cities?

INTRODUCTION

This case presents an “important question[]” that the Court left
“open for consideration at another time” in City of Long Beach v.
Department of Industrial Relations (2004) 34 Cal.4th 942, 947. That
question is whether charter cities, which collectively contain roughly half of
California’s population, can exempt outside contractors on their
construction projects from the State’s prevailing wage law.

The prevailing wage law requires outside contractors on public work
to pay their employees at least the prevailing wages and benefits for the
craft and geographic area. As such, the law prevents public work from
undermining area labor standards for construction workers who move from
project to project, ensuring that contractors who are bound by collective
bargaining agreements to pay prevailing wages can bid on a level playing
field. The prevailing wage law also requires contractors to hire apprentices
indentured in State-approved programs to perform 20 percent of the work,
thereby training California’s next generation of skilled workers.

The Legislature made the prevailing wage law applicable to projects
awarded by the State and every political subdivision and public body,
including “any . . . city.” Labor Code §1721. The Legislature also made
statutory findings that a prevailing wage law for all public work is
necessary to address a statewide concern with maintaining area labor
standards in the construction industry. Stats. 2003, ch. 851, §1 (A.B. 1506);
Staté. 2002, ch. 892, §1 (S.B. 278); Stats. 2002, ch. 868, §1 (A.B. 1506).

The Legislature also adopted a Concurrent Resolution to reiterate those



findings and “reaffirm[] its intent for the state prevailing wage law to apply
.. to . . . the projects of chartered cities, as the law addresses important
statewide concerns.” Stats. 2003, ch. 135 (S.C.R. 49).

Ordinarily, a statute adopted by the California Legislature trumps the
conflicting ordinance of a charter city — even as to a matter that otherwise
would be just a “municipal affair” — “if . . . the subject of the state statute is
one of statewide concern and . . . the statute is reasonably related to its
resolution.” California Fed. Sav. & Loan Assn. v. City of Los Angeles
(1991) 54 Cal.3d 1, 17. “[T]here are innumerable authorities holding that
general law prevails over local enactments of a chartered city, even in
regard to matters which would otherwise be deemed to be strictly municipal
affairs, where the subject matter of the general law is of statewide concern.”
Professional Fire Fighters, Inc. v. City of Los Angeles (1963) 60 Cal.2d
276, 292. Moreover, any “doubt” about whether a statute addresses
statewide concerns “must be resolved in favor of the legislative authority of
the state.” California Fed., 54 Cal.3d at 24 (internal quotation marks
removed).

With respect to the prevailing wage law, however, this Court held in
City of Pasadena v. Charleville (1932) 215 Cal. 384 that the California
Legislature did not have the constitutional authority to apply an earlier
version of the law to a charter city project. Charleville is a Lochner-era
decision that relied on Adkins v. Children’s Hospital (1923) 261 U.S. 525
for the premise that the Legislature has no police power to set labor
standards. From that premise, the Court reasoned that a prevailing wage
law cannot be “a matter of general public or state concern.” Charleville,
215 Cal. at 389. (The Charleville decision was not based on the limitation
of the prevailing wage law to public work; indeed, after concluding the

prevailing wage law did not apply to charter cities, the Charleville court

2



reached the opposite conclusion about a statute that barred employment of
non-citizens on public work, even though that statute also applied to
contractors on public projects only. Id. at 398.)

Subsequent cases have repudiated entirely the Lochner-era
constitutional premise for Charleville s holding about the prevailing wage
law.! Every other state supreme court to consider this issue post-Charleville
has held that prevailing wage laws for public construction projects address
significant extra-municipal concerns and, therefore, apply to home-rule
cities. See Arizona v. Jaastad (Ariz. 1934) 32 P.2d 799, 801; City of Joplin
v. Industrial Comm’n of Missouri (Mo. 1959) 329 S.W.2d 687, 693-94;
R.D. Andersen Constr. Co. v. City of Topeka (Kan. 1980) 612 P.2d 595,
602; State ex rel. Evans v. Moore (Ohio 1982) 431 N.E.2d 311, 313-14;
People ex rel. Bernardi v. City of Highland Park (111. 1988) 520 N.E.2d
316, 317. |

Meanwhile, in the absence of a decision from this Court, lower court
judgeé and justices in California have reached different conclusions about
whether Charleville is still good law.

The Long Beach case reached this Court after three Court of Appeal
justices concluded that Charleville is no longer controlling and that the
prevailing wage law applies to charter city projects. See 1 Cal.Rptr.3d 837,
852-59, superceded by grant of review.

Y Three justices called for Charleville to be overruled in Bishop v.
City of San Jose (1969) 1 Cal.3d 56, stating: “Adkins . . . has long been
repudiated, and it is now recognized that minimum wages are a proper
subject of state concern. West Coast Hotel Co. v. Parrish (1937) 300 U.S.
379. City of Pasadena v. Charleville should also be overruled.” Bishop, 1
Cal.3d at 70 (Peters, J., dissenting). The majority in Bishop did not reach
the issue because Bishop involved a city’s own employees, rather than
employees of outside contractors who are covered by the prevailing wage
statute.



In the present case, the trial judge concluded that the prevailing wage
law addresses statewide concerns so it should be applicable to the City of
Vista — but that he was bound by precedent to rule otherwise. JA 699.?

The Court of Appeal panel was divided. The majority opinion
follows Charleville, holding that the prevailing wage law does not apply to
the municipal projects of charter cities. The dissent disagrees, pointing out
that the same Court of Appeal division previously had held, in another

(114

prevailing wage case, that the ““the protection afforded private sector
employees working on public projects is a matter of statewide concern.’”
Dis. Op. at 9-10 (emphasis in original) (quoting DLSE v. Ericsson
Information Systems (1990) 221 Cal.App.3d 114, 124).

This Court should grant review to revisit Charleville and settle the

1ssue.

STATEMENT OF THE CASE

1. The State’s Prevailing Wage Law

California’s prevailing wage law requires that contractors on
construction projects “paid for in whole or in part out of public funds”
(Labor Code §1720(a)(1)), must pay their employees “not less than the
general prevailing rate of per diem wages for work of a similar character in
the locality in which the public work is performed.” §1771.> The law
applies only to outside contractors, not “to work carried out by a public

agency with its own forces.” §1771.

¥ Citations to “JA __” are to pages in the Joint Appendix filed in the
Court of Appeal.

¥ Unless otherwise noted, referenced code sections are in the
California Labor Code.



The Department of Industrial Relations determines the prevailing
wage and benefit package for each craft and labor market area. §§1773,
1773.9. The Legislature defined the “prevailing” wage as the “modal”
wage (i.e single wage rate paid to the greatest number of workers in the
relevant craft and labor market), so prevailing wage rates generally track the
wage rates agreed upon in regional collective bargaining between
construction unions and contractors’ associations. §1773.9(b); JA 114.
These multi-employer collective bargaining agreements enable skilled
construction workers to move from project-to-project, and employer-to-
employer, while continuing to receive the same hourly wages and coverage
through the same health care and pension plans. JA 113.

The prevailing wage law also promotes apprenticeship training by
requiring that contractors on public projects that employ workers “in any
apprenticeable craft” must use apprentices indentured in state-approved
apprenticeship programs to perform at least 20 percent of that work.
§1777.5(d), (g). Contractors may pay these apprentices a lower
“apprentice” prevailing wage rate. §1777.5(b). For every hour of work in
an apprenticeable craft, the contractor also muSt make training contributions
to the California Apprenticeship Council or to an approved apprenticeship
program. §1777.5(m). More than 50,000 workers in California are
indentured in these state-approved apprenticeship programs in the
construction trades. JA 115.

The California Legislature made the prevailing wage law applicable
to contractors on construction projects undertaken by the State and all its
political subdivisions, including “any . . . city.” §1721. The body
“awarding any contract for public work” must include specifications in its
contracts that require the payment of prevailing wages and the use of

apprentices. §§1773.2, 1776(g), 1777.5(n).
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2. The City of Vista’s Ordinance

The City of Vista (“City” or “Vista”) had been a general law city
since it was incorporated. At the beginning of 2007, Vista was about to
embark on a $100 million public works capital improvement program. JA
129-141. Vista’s City Attorney advised the City Council that the City could
save money on its capital projects if it became a charter city because, under
current caselaw, charter cities are not bound by the State’s prevailing wage
law. JA 130. The projected savings would come from hiring contractors
that provide lower wages and benefits to their employees and do not train
apprentices.*

The Vista City Council approved a special election to adopt a
charter. JA 129-141. The measure appeared on the ballot for the June 5,
2007 special election as Proposition C. JA 143-47. The ballot pamphlet
included the City Council’s “Argument In Favor of Proposition C,” which

stated that, by adopting a charter, the City could save money on capital
| projects through the use of contractors that do not pay prevailing wages. JA
146. There was no opposing ballot argument. /d. On June 5, 2007, City
voters approved Proposition C. Turnout was about 21 percent of eligible

voters, and fewer than 6,500 Vista residents cast ballots. JA 314, 9 32.

¥ The extent to which prevailing wage laws increase total project
costs has been the subject of academic debate. Most studies have found the
increase in project costs to be insignificant and that the savings from using
cheap labor on public construction projects is offset by the loss of income
tax and sales tax revenues and the public expense of providing health care
and other social services to low-wage workers and their families. See
generally The Economics of Prevailing Wages (2005) (Azari-Rad, Philips,
and Prus, ed.); N. Mahalia, “Prevailing Wages and Government Contracting
Costs: A Review of the Research” (Economic Policy Institute 2008),
available at www.epi.org/publications/entry/bp215.
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On June 26, 2007, the Vista City Council followed through with its
plan to bypass the State’s prevailing wage law by adopting Ordinance No.
2007-9. JA 153-167. The Ordinance amends the Vista Municipal Code to
provide: “A. Payment of Prevailing Wages. No City contract shall require
payment of the prevailing wage schedule unless: 1. The prevailing wage is
legally required, and constitutionally permitted to be imposed, by federal or
state grants pursuant to federal or state law; or 2. The project is considered
by the City Council not to be a municipal affair of the city; or 3. Payment of
the prevailing wage schedule is authorized by resolution of the City
Council. . ..” JA 166 (emphasis added).

Following adoption of City of Vista Ordinance No. 2007-9, the City
began to enter into contracts for the City’s upcoming capital projects
without including prevailing wage specifications. See, e.g., JA 385-530
(October 30, 2007 City Council Agenda Report, approving a design-build

- contract for two fire stations that does not include a prevailing wage law

compliance requirement). Among the City’s scheduled $100 million in
capital projects are the construction of two new fire stations, a permanent
stage house for the City’s amphitheater, a new civic center, and a new
sports park. JA 244.
3. Trial Court Proceedings

After the Vista City Council adopted its anti-prevailing-wage
ordinance, the State Building and Construction Trades Council of
California, AFL-CIO (“SBCTC”), filed suit in the San Diego Superior
Court. The SBCTC sought a writ of mandate to compel the City and its

officials to comply with the State’s prevailing wage law. JA 245-306. The

SBCTC is a labor federation comprised of local labor unions and local labor

councils that collectively represent more than 300,000 men and women who



work in the building and construction trades in California, including
journey-level workers and apprentices. JA 247, 8.

The SBCTC argued that a state law trumps the conflicting ordinance
of a charter city if the subject of the state law is one of statewide concern.
JA 95-109. The SBCTC pointed to the California Legislature’s findings
that the prevailing wage law addresses statewide concerns with protecting
area labor standards and promoting apprenticeship training. JA 101. The
SBCTC also presented undisputed evidence about the regional labor
markets for journey-level and apprentice construction workers in California
to show that the concerns addressed by the prevailing wage law have
significant extra-municipal dimensions. JA 110-117. _

The trial court concluded that it was bound by precedent to deny the
SBCTC’s petition. JA 699. In Vial v. City of San Diego (1981) 122
Cal.App.3d 346, the Court of Appeal had relied on this Court’s decision in
Charleville to hold that whether the prevailing wage law applies to a charter
city construction project depends on whether the project is a matter of
statewide concern, and that the Legislature lacks the constitutional authority
to apply the prevailing wage law to municipal projects. But the trial court
also stated that “[i]f this Court were not bound to follow the Vial decision,
the Court would have been inclined to grant [the SBCTC’s] petition.” Id.
The trial court explained:

It appears to this Court that the focus of the Vial decision
was on the issue of whether any particular construction
project would be a matter of “municipal” vs. “statewide”
concern. . . . In contrast, it appears that the more appropriate
focus should be on whether the statute that is sought to be
applied addresses a matter of “municipal” or “statewide”
concern. . . . The Court believes that the payment of
prevailing wages for modern public works, and the public
policies underlying the prevailing wage statute, are properly
considered matters of statewide concern. . . .

8



Therefore, if this Court were free to decide the matter
without having to follow Vial, the Court would be inclined to
find that (1) the prevailing wage law properly reflects a matter
of statewide concern, and (2) the City of Vista is required to
follow the prevailing wage law in connection with its pending
public projects.

JA 699 (emphasis in original).

The trial court entered a final judgment denying the SBCTC’s
petition. JA 696-700.

4. Court of Appeal Decision

The Court of Appeal vacated submission after oral argument, stating
that “important and complex issues . . . require additional time in which to
render a decision.” 1/29/2009 Order. After resubmitting the appeal, the
panel issued a divided decision.

a. All three justices agreed that the case is ripe and that there is a
direct conflict between the State’s prevailing wage law and the City of
Vista’s refusal to include prevailing wage specifications in its contracts.
Maj. Op. at 7-10, 31-32; Dis. Op. at 2 n.2.

b. The majority held that the prevailing wage law does not apply
to the municipal projects of charter cities and affirmed the denial of the
petition.

The majority framed the constitutional test as “whether the
extraterritorial impact of a city’s taxation or regulation as a practical matter
interferes in a substantial way with a policy the Legislature is attempting to
advance.” Maj. Op. at 34. Applying that test, the majority concluded that
because the prevailing wage law does not apply to all construction projects,
no significant policy interest would be undermined if charter cities do not

comply with the law. Id. at 40 (stating that the “lack of general application



and . . . exceptions” to the prevailing wage law “prevent us from”
concluding the law addresses statewide concerns) (emphasis supplied).
Because the Legislature did not make the prevailing law universally
applicable, the majority dismissed as “not very helpful” the Legislature’s
findings that the “‘the requirement that workers on public works projects be
paid the prevailing rate of per diem wages ensures that the local wage base

113

is not lowered’” and that “‘promoting quality apprenticeship training in the
construction trades depends upon the incentives provided by the prevailing
wage law.”” Id. at 36-37 (quoting Stats. 2003, res. ch. 135, at 97-98).
Similarly, the majority stated that the factual record before the trial court
“does not assist us.” Id. at 39. That uncontradicted record establishes,
among other things, that today’s construction labor markets are regional,
not local, and that, in the absence of a prevailing wage law, “union-
signatory contractors would have difficulty competing for work on public
projects, which often must be awarded to the lowest bidder” and this
“would lead to downward pressure on construction wages and benefits
throughout the labor-market area, because union-signatory contractors
would seek concessions to remain competitive on public work.” JA 114-15
(emphasis supplied).

_ The majority also reasoned that it lacked a sufficient basis for
departing from Charleville. Id. at 33 (“The biggest hurdle to any departure
from the holdings in Charleville and the cases which have consistently
followed it, is the fact that, in its essential dimensions, the [prevailing wage
law] has not changed since its enactment.”).

c. Justice Irion dissented. She concluded that Charleville is no
longer good law (Dis. Op. at 5-7), and that the majority had erred by relying
on post-Charleville cases about municipal employee salaries because the

California Constitution explicitly gives charter cities authority to set the
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compensation of their own employees. Id. at 8-9 (citing Cal. Const., Art.
X1, § 5(b)). Justice Irion also concluded that the majority had “conduct[ed]
the wrong inquiry” (id. at 3):

According to the majority, the dispositive inquiry in
determining the existence of a statewide concern is whether
the policies supporting the prevailing wage law would be
undermined if municipalities were not subject to the law. . . .
This approach does not follow the analytical construct in
[California Supreme Court decisions]. The majority’s
analysis does not focus on whether, in enacting the prevailing
wage law, the Legislature was motivated by a statewide, or
extramunicipal, concern. Instead, by inquiring whether the
prevailing wage law has a substantial impact on the stability
of the regional labor markets, my colleagues improperly
perform an inquiry into the effectiveness and advisability of
the prevailing wage law. Our Supreme Court in California
Federal expressly advised against such an approach when it
cautioned that “[t]he question is not whether the amendment
[of the laws governing municipal taxation of savings banks]
was prudent public policy or whether the municipal tax
burden on savings banks has a sufficient impact on the
industry’s financial health to make the change to a net income
tax system an advisable or effective measure.”

Dis. Op. at 3-4 (emphases in original) (quoting Cal. Fed., 54 Cal.3d at 23).

Justice Irion would have held that the prevailing wage law applies to
charter city projects because “the record establishes that the legislative
purposes of (1) maintaining the wage base in the construction industry and
(2) promoting quality apprenticeship training in construction trades are both
matters of statewide concern and, further, that the prevailing wage law is
reasonably related to advancing those purposes.” Id. at 13.

d. No rehearing petition was filed.
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REASONS FOR GRANTING REVIEW

L WHETHER THE PREVAILING WAGE LAW APPLIES

TO CHARTER CITIES IS AN IMPORTANT ISSUE

THAT THIS COURT HAS LEFT OPEN. THE COURT

SHOULD GRANT REVIEW TO SETTLE THE ISSUE.

A. This Court recognized in City of Long Beach, supra, that
whether the prevailing wage law applies to charter city projects is an
“important question[].” 34 Cal.4th at 947. Of the 480 cities in California,
114 are charter cities, and those 114 cities collectively have a population in
excess of 17 million, encompassing nearly half the population of the State.’
In coming years, they will award billions of dollars in construction contracts
to outside contractors. The City of Vista alone is letting $100 million in
capital projects. JA 42.

Whether the 114 charter cities must include prevailing wage
specifications in their contracts is of concern to city officials, general
contractors and subcontractors, labor unions, apprenticeship programs, and
construction workers. At present, most large cities, including Los Angeles
and San Francisco,® place prevailing wage specifications in their contracts,
but if every charter city decided to follow Vista’s lead, there would be a
huge impact on labor standards for construction workers. Contractors that
provide good wages and benefits would have difficulty competing for a

significant portion of the market. The impact would be magnified if the

¥ The California League of Cities maintains on its website
(www.cacities.org) updated lists showing the number of cities in California,
the number of charter cities, and city populations.

% Los Angeles Admin. Code, div. 10, ch. 1, art. I, §10.7.1 ; San
Francisco Admin. Code ch. 6, art. I, §6.22(E).
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366 general-law cities decided to féllow Vista’s lead by adopting charters
and opting-out of the prevailing wage law.

The California Legislature has also recognized the importance of this
issue by making statutory findings that the prevailing wage law addresses
statewide concerns and by adopting a concurrent resolution to reiterate
those findings and the Legislature’s intent that the prevailing wage law
apply to charter cities. See pp. 1-2, supra. While the Legislature’s views
on legal issues are not dispositive, courts “defer to legislative estimates
regarding the significance of a given problem and the responsive measures
that should be taken toward its resolution.” California Fed., 54 Cal.3d at
24; see also Baggett v. Gates (1982) 32 Cal.3d 128, 136 (according “great
weight” to Legislature’s findings that a statute addresses statewide
concerns). Accordingly, the Legislature’s judgment that the prevailing
wage law addresses important statewide concerns provides a strong reason
for this Court to consider the issue.

B. This Court also implicitly recognized in City of Long Beach —
in referring to the question whether contractors on charter city projects are
covered by the prevailing wage law as an “open” one (34 Cal.4th at 947) —
that Charleville s holding has been undermined by subsequent events. The
Court was correct.

First, the “restrictive view of the police power” on which Charleville
relied has been “completely repudiated.” Birkenfeld v. City of Berkeley
(1976) 17 Cal.3d 129, 155. The California Constitution now expressly
provides the Legislature with precisely the police power that the Charleville
Court said the Legislature lacked, declaring: “The Legislature may provide
for minimum wages and for the general welfare of employees . ...” Cal.

Const., Art. XIV, §1. That sweeping grant of explicit constitutional
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authority extends to all employees, including construction workers on
public projects, and it is not limited by any requirement of uniformity.’

Second, today’s prevailing wage law is not the same law that was
before the Court in Charleville. The Public Wage Rate Act of 1931
allowed local public agencies to set their own prevailing wage rates, and it
provided no definition of “prevailing” or other guidelines. See Stats. 1931,
ch. 397, §§2, 4, at 910; see also Metropolitan Water Dist. of Southern
California v. Whitsett (1932) 215 Cal. 400, 404-06; Charleville, 215 Cal. at
389-90. The 1931 law treated labor markets as local, with each locality’s
decision about how to set a “prevailing” wage rate of no concern to the
State.

" The prevailing wage law has since been amended to require the
State’s Director of Industrial Relations to determine prevailing wage rates,
based on the modal wage for the craft and labor market, so prevailing wage
rates generally track the wage and benefit packages in the web of regional
collective bargaining agreements that cover the State. §§1770, 1773,
1773.1,1773.9; JA 114, § 18. Today’s prevailing wage law reflects a
legislative policy of ensuring that public projects reinforce, rather than
undermine, collectively bargained labor standards in labor markets much
larger than the boundaries of any individual city.

There also was no educational component to the Public Wage Rate
Act of 1931. See Stats. 1931, ch. 397, at 910-912; see also Metropolitan
Water, 215 Cal. at 404-06. The current prevailing wage law, by contrast, is

¥ The home-rule provisions of the Constitution still grant charter
cities “plenary authority,” “subject only to the restrictions of this article,” to
provide for the compensation of their own employees. Cal. Const., Art. XI,
§5, subd. b. But no special authority is granted to charter cities regarding
labor standards for employees of private contractors.
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integrated with a well-established, State-supervised apprenticeship system
that enrolls more than 50,000 apprentices who are acquiring a skilled trade
through a combination of on-the-job training and related classroom
instruction. See §1777.5; §§3070-98; JA 115-16, 9 21-26. “The state’s
system for promoting quality apprenticeship training in the construction
trades depends upon the incentives provided by the prevailing wage law”
(Stats. 2003, ch. 135 (S.C.R. 49)), which requires contractors to hire
apprentices from state-approved programs and to make monetary
contributions toward their training.

Third, there has been a dramatic increase in the geographic size of
labor market areas since Charleville. In 1932, the first California freeway
had yet to open. See www.dot.ca.gov/hq/paffairs/about/cthist.htm.
Construction workers today routinely commute to projects outside the cities
in which they happen to live. JA 113. Collective bargaining agreements set
terms of employment for construction workers throughout a region; hiring
halls dispatch workers to job sites throughout a region; and apprenticeship
programs educate and dispatch workers on a regional basis. JA 111-16, 9
9-15, 18, 23, 26; cf. Baggett, 32 Cal.3d at 140 (“Our society is no longer a
collection of insular local communities.”).

Changes in the size of area labor markets are pertinent because “[t]he
constitutional concept of municipal affairs is not a fixed or static quantity.

It changes with the changing conditions upon which it is to operate. What
may at one time have been a matter of local concern may at a later time
become a matter of state concern controlled by the general laws of the
state.” Pac. Tel. & Tel. Co. v. City & County of San Francisco (1959) 51
Cal.2d 766, 771. In Pacific Telephone, the Court overruled its 1911 holding
that the placement of telephone lines on city streets was not a matter of

statewide concern, concluding that circumstances had changed.
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Finally, it is pertinent that every other state supreme court to address
this issue after Charleville has held that prevailing wage laws apply to
home-rule cities because they address extra-municipal concerns. The
leading out-of-state decision is Arizona v. Jaastad (Ariz. 1934) 32 P.2d 799,
801:

Our Legislature ... undoubtedly had under consideration the

general public policy of a minimum wage for all mechanical

and manual labor employed by the state or its political

subdivisions, and not the particular kind of work to be done,

or the physical result to be reached thereby. We are therefore

of the opinion that since the principle of the minimum wage

law is obviously one of general and public concern and not of

merely local interest, [Arizona’s prevailing wage law] applies

to the self-governing cities of the state.
The supreme courts of other states are in agreement with Jaastad, not
Charleville. See City of Joplin v. Industrial Comm’n of Missouri (Mo.
1959) 329 S.W.2d 687, 693-94 (Missouri prevailing wage law applies to
charter cities because “more than letting city contracts or building local
sewers is involved. It is the matter of wages paid to workmen employed by
contractors throughout the state on public works of any public body (not
cities only). . . . [T]his indicates more than mere local interest.”); R.D.
Andersen Constr. Co. v. City of Topeka (Kan. 1980) 612 P.2d 595, 602
(Kansas prevailing wage law applies to home-rule cities; prevailing wage
laws are “expressions of public policy that payment of low wages shall not
give a contractor an advantage in bidding or securing a public contract”);
State ex rel. Evans v. Moore (Ohio 1982) 431 N.E.2d 311, 313-14 (Ohio
prevailing wage law applies to self-governing cities because it addresses a
“genuine statewide concern”; the law “support|s] the integrity of the

collective bargaining process by preventing the undercutting of employee

wages in the private construction sector”); People ex rel. Bernardi v. City of
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Highland Park (111. 1988) 520 N.E.2d 316, 317 (Illinois prevailing wage
law applies to home-rule cities because the law “addresses issues pertaining
to statewide rather than local affairs™).

C.  Notonly is review necessary to “settle an important question
of law” (CRC 8.500(b)), but this case provides the ideal vehicle for
resolving that question. There are no facts in dispute. There is no threshold
issue that might, as in the City of Long Beach case, moot the review-worthy
question. Additionally, this action does not seek backpay for workers on an
ongoing project but an injunction requiring the City of Vista to include
prevailing wage specifications in its future contracts. The Court would
have the option of overruling its outdated decision in Charleville on a
prospective basis to preserve reliance interests. See, e.g., Camper v.
Workers’ Comp. Appeals Bd. (1992) 3 Cal.4th 679, 688-90; Moradi-Shalal
v. Fireman’s Fund Ins. Companies (1988) 46 Cal.3d 287, 305.

II. THE COURT OF APPEAL MAJORITY FAILED TO GIVE

SUFFICIENT DEFERENCE TO THE POLICY JUDGMENTS

OF THE CALIFORNIA LEGISLATURE.

This case also merits review because the Court of Appeal majority,
necessarily laboring in the shadow of Charleville, fashioned an analysis for
determining whether a state statute applies to charter cities that cannot be
squared with this Court’s more recent precedents.

A. The Legislature May Address Concerns of Extra-Municipal

Dimension Without Making a Law Universally Applicable.

The Court has held that the test for whether state law trumps the
conflicting enactments of charter cities is not whether exempting charter
cities from the state law would have “sufficient impact” on the

accomplishment of the state’s goals such that the state law still would be
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“an advisable or effective measure.” California Fed., 54 Cal.3d at 23.
Rather, the test is simply whether the subject of the state statute is “of
sufficient extramural dimension to support legislative measures reasonably
related to its resolution.” Id. at 24.

The Court of Appeal majority reasoned that “the face of the
[prevailing wage law] . . . . prevents us from” concluding the statute is
reasonably related to addressing significant concerns of extra-municipal
dimension because the prevailing wage law lacks “general application,” i.e.
it covers public projects only. Maj. Op. at 40; see also id. at 23-24. But
legislation is often adopted to address multiple purposes, even competing
purposes, and a law’s lack of general applicability does not undermine the
importance of any of those purposes. See Hernandez v. City of Hanford
(2007) 41 Cal. 4th 279, 300-01. The Legislature must also be free to act
incrementally, “addressing . . . the phase of the problem which seems most
acute to the legislative mind.” Williamson v. Lee Optical of Oklahoma
(1955) 348 U.S. 483, 489.

This Court has made clear that a law need not apply universally to
address concerns of extra-municipal dimension. In Charleville, for
exampie, the Court held that a law prohibiting the employment of non-
citizens on public projects addressed statewide concerns and therefore
applied to charter cities even though that law, like the prevailing wage law,
applied to public projects only. 215 Cal. at 398-400.2 More recently, the
Court has held that, for purposes of the home-rule doctrine, “‘statewide’
refers to all matters of more than local concern and thus includes matters

the impact of which is primarily regional rather than truly statewide.”

¥ The Public Works Alien Employment Act was struck down on
different grounds in Purdy and Fitzpatrick v. State (1969) 71 Cal.2d 566,
582.
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Comm. of Seven Thousand v. Superior Court (1988) 45 Cal.3d 491, 505
(emphasis added). That being so, there is no rule that a statute must apply
across the board to be applicable to charter cities.

Even more to the point, the Court also has held in several cases that
labor relations statutes applicable to local public employees only — indeed,
to subsets of those employees — address extra-municipal concerns and
therefore apply to charter cities. See, e.g., Professional Fire Fighters, 60
Cal.2d 276; Baggett, 32 Cal.3d 128; Seal Beach Police Officers Assn. v.
City of Seal Beach (1984) 36 Ca1.3ci 591, Voters for Responsible Gov'’t v.
Bd. of Supervisors (1994) 8 Cal. 4th 765, 780-84. Some of those labor
relations statutes, like the Public Safety Officers’ Procedural Bill of Rights
Act at issue in Baggett v. Gates, provide covered public employees with
special protections not provided in the private sector.

There are also many lower court decisions that hold state statutes
applicable to charter cities even though the statutes apply to the public
sector only. See, e.g., Bowers v. City of San Buenaventura (1977) 75
Cal.App.3d 65, 71 (state law requiring only public employers to provide
paid military leave is applicable to charter cities); Domar Elec., Inc. v. City
of Los Angeles (1995) 41 Cal.App.4th 810, 821-22 (state law concerning
outreach to minority- and women-owned businesses in public contracting is
applicable to charter cities); Bruce v. City of Alameda (1985) 166
Cal.App.3d 18, 22 (state law that prohibits local governments from
discriminating against affordable housing projects applies to charter cities).

The Court of Appeal majority failed to recognize that the Legislature
had policy reasons for not making the prevailing wage law universally
applicable. The prevailing wage law ensures that public projects support,
rather than undermine, area labor standards by requiring that “workers on

public works projects [are] accorded the same working conditions and
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wages that prevail in private industry.” Independent Roofing Contractors v.
Dept. of Indus. Relations (1994) 23 Cal.App.4th 345, 348. If the State set
wage and benefit rates for all construction workers, the State would be
supplanting, not reinforcing, the collective bargaining process.

The Legislature also could reasonably determine that public work —
which forms a substantial and relatively constant proportion of the
construction market (see Dis. Op. at 15 n.8) and generally is awarded to the
lowest bidder to avoid favoritism — poses a particular danger to regional
labor standards and should not be allowed to depress wages and benefits.
The Legislature could also determine that placing burdens on private
developers might lead them to build out of state, while the impact on public
construction will be less significant. “On such debatable matters” of
economic policy “the Legislature properly serves as the court of last resort.”
Wilke & Holzeiser v. Dept. of Alcoholic Bev. Control (1966) 65 Cal. 2d 349,
359.

The Court of Appeal majority reasoned that any statewide interest in
the prevailing wage law was undermined not just by the limitation of the
law to public projects but also by “exceptions.” Maj. Op. at 30. But there
are no exceptions from the law’s core requirement that prevailing wages
must be paid on public projects. The prevailing wage law covers all public
construction projects by all state agencies and all political subdivisions.

The majority got matters backwards in referring to “exceptions.”
When the Legislature extended the prevailing wage law to private
developments that receive public subsidies, the Legislature adopted a broad
definition of the types of subsidies that will trigger prevailing wages
(§1720(b)) followed by a series of exclusions (§1720(c), (d)). The cases
cited by the majority as showing “exceptions” to the prevailing wage law

(Maj. Op. at 24-28) actually involved private projects. Moreover, they
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involved private projects that were not subject to the prevailing wage law
because courts concluded they did not involve “construction . . . paid for in
whole or in part out of public funds.” §1720(a).” Those cases cast no doubt
on the Legislature’s policy decision that all public construction projects
must be covered by the prevailing wage law.

B. The Legislature Could Reasonably Determine that a
Prevailing Wage Law for Public Work is Necessary to
Address Significant Extra-Municipal Concerns with
Supporting Area Labor Standards and Apprenticeship
Training.

The other significant error made by the Court of Appeal majority
was in casting aside the Legislature’s findings about the extra-municipal
concerns addressed by the prevailing wage law and the factual record about
the structure of regional construction labor markets.

The Legislature identified at least two concerns of extra-municipal
dimension that are addressed by the prevailing wage law. First, the
prevailing wage law addresses a concern with making construction work an

occupation that provides decent wages and benefits. It addresses that

concern by preventing public projects from driving down area labor

¥In City of Long Beach, public funds were used for pre-construction
costs on a private project and, at that time, §1720(a) had not yet been
amended to include pre-construction activities. 34 Cal.4th at 953. In
Mclntosh v. Aubry (1993) 14 Cal.App.4th 1576, a private developer who
was allowed to pay lower rent to a public agency was not subject to the
prevailing wage law because a rent forbearance was not a payment of
“public funds.” The Legislature overruled the holding by statute. See
§1720(b)(4). In State Building & Construction Trades Council of
California v. Duncan (2008) 162 Cal.App.4th 289, certain tax credits
allocated to a private developer did not have immediate value so they were
not “public funds.” IBEW v. Board of Harbor Commissioners (1977) 68
Cal.App.3d 556 involved a private developer with an oil and gas lease, not
construction paid for with public funds.
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standards. See Stats. 2003, ch. 851, §1 (A.B. 1506) (“Public works projects
should never undermine the wage base in a community, and requiring that
workers on public works projects are paid the prevailing rate of per diem
wages ensures that wage base is not lowered.”); Stats. 2002, ch. 892, §1
(S.B. 278) (same); Stats. 2002, ch. 868, §1 (A.B. 1506) (same); Stats. 2003,
ch. 135 (S.C.R. 49) (similar statement). Second, the prevailing wage law
addresses a concern with training the next generation of skilled construction
workers by requiring contractors on public projects to hire apprentices. See
Stats. 2003, ch. 135 (S.C.R. 49) (“The state’s system for promoting quality
apprenticeship training in the construction trades depends upon the
incentives provided by the prevailing wage law.”).

As demonstrated below, both these concerns qualify as “extra-
municipal” in dimension because they involve labor markets for private
sector workers that are much larger than the boundaries of any individual
city. See JA 112-113; see also Committee of Seven Thousand, 45 Cal.3d at
505 (“municipal action which affects persons outside of the municipality
becomes to that extent a matter which the state is empowered to prohibit or
regulate ”); Baggett, 32 Cal.3d at 139-40 (deferring to legislative finding
that poor morale of local law enforcement employees would have spill-over
effects on other jurisdictions); DLSE v. Ericsson Information Sys., 221 Cal.
App. 3d at 123-24 (“In contrast to the essentially internal nature of the
wages paid to [public] employees, . . . the protection afforded private sector
employees working on public projects is a matter of statewide concern.”).

Supporting Regional Labor Standards for Construction Workers is
a Concern of Extra-Municipal Dimension. Unlike most employers,
construction contractors typically do not maintain full complements of
employees on their payrolls; they hire employees to meet the demands of a

project and discharge employees when they no longer are needed. JA 112,
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99. “Because of the typically short-term and occasional nature of
employment with any given employer in the construction industry,”
Congress included a special proviso in the National Labor Relations Act
that permits construction contractors and labor unions to negotiate “pre-hire
agreements” that set the terms and conditions of employment for the
workers a contractor will hire in the future. Associated Builders and
Contractors, Inc. v. San Francisco Airports Comm’n (1999) 21 Cal.4th 352,
359; see also 29 U.S.C. §158(f); JA 113, 99 12-13.

These multi-employer collective bargaining agreements in the
construction industry provide for uniform hourly wages, and for all
contractors to contribute to the same multi-employer benefits plans, so
workers will enjoy health care and pension benefits notwithstanding the
lack of continuous employment with a single contractor. JA 113, Y 12-13;
see also Franchise Tax Bd. v. Laborers Vacation Trust (1983) 463 U.S. 1,4
& n.2; Walsh v. Schlecht (1977) 429 U.S. 401, 404. Union construction
workers typically are dispatched from a centralized hiring hall, and they
return to the hiring hall for dispatch when their work for a contractor has
concluded. JA 113, 9§ 14; see also Local 357, Int’l Bhd. of Teamsters v.
1;/LRB (1961) 365 U.S. 667, 672-73.

If unionized construction contractors that are bound to pfovide good
wages and benefits could not compete successfully for public work, public
projects would provide pressure to renegotiate collective bargaining
agreements in a “race to the bottom” that would depress labor standards
throughout the entire construction industry. See JA 114-15, § 19; Michael
Reich, Prevailing Wage Laws and the California Economy 4-6 (Inst. of
Indus. Relations, Univ. of California, 1996) (when prevailing wége laws
were repealed in other states, “the wage reduction spilled over to all

construction workers in the state, not just those on publicly financed
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projects”); Rodger Dillon, Potential Economic Impact: Proposals of the
Department of Industrial Relations to Alter Methodology Relating to
Prevailing Wages 21 (California Senate Office of Research 1996) (absent a
prevailing wage law, “wage reductions would filter down to all construction
workers”).

The uniqueness of the construction industry, and the importance of a
prevailing wage law to support labor standards in that industry, is
recognized by many other legislatures. Congress has its own prevailing
wage law for construction workers on federal projects. See 40 U.S.C.

§3141 ef seq. A majority of the other state legislatures have also adopted
prevailing wage laws for public construction projects.' The California
Legislature’s judgment on this issue should have been given deference.
“[TThere must always be doubt whether a matter which is of concern to both
municipalities and the state is of sufficient statewide concern . ... Such
doubt, however, must be resolved in favor of the legislative authority of the
state.” California Fed., 54 Cal.3d at 24 (internal quotation marks omitted).

Promoting Apprenticeship Training in the Construction Industry is
a Concern of Extra-Municipal Dimension. The California Legislature

could reasonably make a similar judgment about the need for a prevailing

1 See Alaska Stat. §36.05.010, et seq., Arkansas Code §22-9-301, et
seq., Conn. Gen. Stats. §31-53, 29 Del. Code §6960, Haw. Rev. Stat. §104-
1, et seq., 820 ILCS 130/1, et seq., Ind. Code §5-16-7-1, et seq., Ky. Rev.
Stat. §337.510, et seq., Md. Code §17-301, ef seq., Mass. Gen. Laws ch.
149, §26, Mich. Comp. Laws §408.551, et seq., Minn. Stat. §177.41, et seq.,
Mo. Stat. §290.210, ef seq., Mont. Code §18-2-401, et seq., Neb. Rev. Stat.
§48-818, Nev. Rev. Stat. §338.010, et seq., N.J. Stat. §34:11-56.25, ef seq.,
N.M. Stat. §13-4-11, N.Y. Labor Law §220, Ohio Rev. Code §4115.03, et
seq., 43 Penn. Stat. §165-1, et seq., R.I. Gen. Laws §37-13-1, et seq., Tenn.
Code Ann. §12-406, et seq., Wash. Rev. Code §39.12.010, ef seq., W. Va.
Code §21-5A-2, et seq., Wis. Stat. §66.0903, and Wyo. Stat. §27-4-401.
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wage law to support apprenticeship training in the construction industry.
Because employment relationships are often short-term in the construction
industry, a single employer has little incentive to train a particular
construction worker. JA 116, § 24. Training for skilled workers is typically
provided instead by multi-year apprenticeship programs run jointly by labor
organizations and contractors’ associations. JA 115, § 23; see also
§§3075(a), 3076; California Division of Labor Standards Enforcement v.
Dillingham Construction (1997) 519 U.S. 3 16; 327, Associated Builders
and Contractors of Southern California, Inc. v. Nunn (9th Cir. 2004) 356
F.3d 979, 982-83.

These state-approved programs provide classroom instruction to the
apprentices and dispatch apprentices to participating contractors throughout
an entire county or multi-county area. JA 116-17, Y 26. This system of
multi-employer apprenticeship training allows the industry to share the
costs, burdens and rewards of training new workers. JA 116, 9 24-25.
Formal apprenticeship training may no longer be common in other
industries, but in the construction industry more than 50,000 workers in
California are indentured in state-approved programs to acquire a skilled
trade that can provide a lifetime career. JA 115 9§23."

Absent the prevailing wage law, contractors that participate in the
State’s apprenticeship system would find themselves at a competitive
disadvantage in bidding for public work. JA 116, 925. They would be less
likely to participate in the apprenticeship system, and the system might
collapse. The Legislature’s findings that “apprenticeship programs are a
vital part of the educational system in California” (Stats. 1999, ch. 903, §1

W See also California Division of Apprenticeship Standards, 2007
Annual Report to the Legislature, available at
www.dir.ca.gov/das/DAS_annualReports.html.
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(S.B. 921)), and that “[t]he state’s system for promoting quality
apprenticeship training in the construction trades depends upon the
incentives provided by the prevailing wage law” (Stats. 2003, ch. 135
(S.C.R. 49)), are the type of legislative policy judgments that should have
been given deference. And, as this Court has recognized, “the ‘general
public’ benefitted by education is not merely the community where the
schools are located, but the entire state.” Serrano v. Priest (1971) 5 Cal. 3d
584, 614 n.30.

CONCLUSION

For the foregoing reasons, the Court should grant review.
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DEC 21 2007

gy: L. ARTHUR, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO — NORTH COUNTY DIVISION

STATE BUILDING AND ) CASENO:  37-2007-0054316-CU-WM-NC
CONSTRUCTION TRADES COUNCIL OF )
CALIFORNIA, AFL-CIO ) .
) JUDGMENT DENYING PEREMPTORY
Petitioner, ) WRIT OF MANDATE
VS. )
)
CITY OF VISTA; MORRIS B. VANCE, )
Mayor of the City of Vista; RITA ) Dept: 25 )
GELDERT, City Manager of the City of ) Judge:  Hon.Robert Dahlquist
Vista; DOE RESPONDENTS 1-10 )
Respondents. ;
)

Petitioner’s petition for writ.of mandate came regularly for hearing on December 7, 2007, in
Department N-29 of the Superior Court, the Honorable Robert Dahlquist presiding. Counsel for
Petitioner, Peter Leckman, and Counsel for the Respondents, James P. Lough, waived oral argument
and submitted on the tentative ruling of the Court, which is attached hereto as Exhibit “A.” On
December 7, 2007, the Court entered a minute order adopting its tentative ruling and denying the
Petition for a Peremptory Writ of Mandate.
iy
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IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:

1. The Petition for Peremptory Writ of Mandate is Denied.

Dated: D N, 2.087] /%/ roBERT P, DAHLQUIST
Judge of the Superior Court
RKOBERT P. DAHLQUIST

APPROVED AS TO FORM:

McDOUGAL, LOVE, ECKIS,
SMITH, BOEHMER & FOLEY

Dated: /Z,//'?/O? By A

eys for Respondents,
¥ OF VISTA,
B. VANCE AND
RITA GELDERT

ALTSHULER BERZON LLP

Dated: By:

Peter E. Leckman

Scott A. Kronland

Stephen P. Berzon

Attorneys for Petitioner,

STATE BUILDING AND CONSTRUCTION
TRADES COUNCIL OF CALIFORNIA,
AFL-CIO
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ITIS THEREFORE ORDERED, ADJUDGED AND DECREED that:
1. The Petition for Peremptory Wit of Mandate is Denied.

Dated:

Judge of the Superior Court

APPROVED AS TO FORM: - -

McDOUGAL, LOVE, ECKIS,

ALTSHULER BERZON LLP

Dated: ’1‘/”’/200?- By:. QNQ

Peter E. Leckaman
Scott A, Kronland

“Stephen P. Berzon
Attorneys for Petitioner,
STATE BUILDING AND CONSTRUCTION
TRADES COUNCIL OF CALIFORNIA,
AFL-CIO

i
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SUPERIOR COURT OF CALIFC. NIA,
COUNTY OF SAN DIEGO

SOUTH BUILDING
TENTATIVE RULINGS - December 06,2007

EVENT DATE: 12/07/2007 EVENT TIME: 01:30:00 PM DEPT.: N-29
JUDICIAL OFFICER:

CASE NO.:  37-2007-00054316-CU-WM-NC

CASE TITLE: STATE BUILDING AND CONSTRUCTION TRADES COUNCIL OF CALIFORNIA VS,
CITY OF VISTA

CASE CATEGORY: Civil - Unlimited CASE TYPE: Writ of Mandate

EVENT TYPE: Motion Hearing (Civil)

CAUSAL DOCUMENT

/DATE FILED:

Petitioner State Building and Construction Trades Council of California, AFL-CIO's Petition for
Peremptory Writ of Mandate is denied.

Under the doctrine of stare decisis, this Court is required to follow the decisions of the Court of Appeal.
In this case, the Court is unable in good faith to distinguish the Court of Appeal‘s decision in Vial v. City
of San Diego (1981) 122 Cal.App.3d 346. The petitioner concedes that its “legal argument in this case is

essentially the same legal argument the Court of Appeal rejected in Vial. . . ." (Reply brief at 6)
Therefore, because this Court is bound to follow the Vial decision, and this Court cannot in good fait':

distinguish the Vial case from the present case, the Court hereby denies petitioner's petition for writ of
mandate

If this Court were not bound to follow the Vial decision, the Court would have been inclined to grant
petitioner's petition. It appears to this Court that the focus of the Vial decision was on the issue of
whether any particular construction project would be a matter of “municipal” vs. "statewide" concern. The
Vial court stated: "The prevailing wage law, a general law, does not apply to the public works projects of
a chartered city, as long as the projects in question are within the realm of ‘'municipal affairs." 122

Cal.App.3d at 348. {emphasis added)

In contrast, it appears that the more appropriate focus should be on whether the statute that is sought to
be applied addresses a matter of "municipal" or "statewide" concern. See, e.g., California Federal

Savings and Loan Association v. City of Los Angeles (1991) 54 Cal.3d 1, 17 ("if the subject of the statute
fails to qualify as one of statewide concern, then the conflicting charter city measure is a ‘'municipal affair'

and 'beyond the reach of legislative enactment.’ . . . If, however, the court is persuaded that the subject
of the state statute is one of statewide concern and that the statute is reasonably related to its resolution,

then the conflicting charter city measure ceases to be a ‘municipal affair' pro tanto and the Legislature is
not prohibited by Article XI, section 5(a), from addressing the statewide dimension by its own tailored

enactments.”) The Court believes that the payment of prevailing wages for modern public works. and the
public policies underlying the prevailing wage statute, are properly considered matters of statewide

concern.

Therefore, if this Court were free to decide the matter without having to follow Vial, the Court would be
inclined to find that (1) the prevailing wage law properly reflects a matter of statewide concern, and (2)

Event ID: 130898 TENTATIVE RULINGS Calendar No.: 699
’ Page: 1 :



CASE TITLE: STATE " BUILDING AND CASE NUMBER: 37-2007-00054316-CU-WM-NC
CONSTRUCTION TRADES COUNCIL

the City of Vista is required to follow the prevailing wage law in connection with its pending public
projects, including the construction of Fire Station No. 5 and Fire Station No. 6.

But because this Court is a court of lesser jurisdiction to the Court of Appeal and is required to follow
Vial, the Court believes it is required to deny the writ petition, leaving to petitioners the opportunity to
invite the Court of Appeal and/or the Supreme Court to review the principles upon which Vial was
decided.

In the absence of any objection by the City, the Court hereby grants petitioner's request to take judicial
notice of all documents as to which judicial notice was requested. Similarly, in the absence of any
objection by the petitioner, the Court hereby grants the City's request to take judicial notice of exhibits A
—~ F attached to the City's request for judicial notice, filed Oct. 29, 2007.

The Court rejects the City's argument that this case is not ripe for adjudication. It appears that the City
has approved certain public works under the City's Ordinance 2007-9, including the construction of Fire
Station No. 5 and Fire Station No. 6. Therefore, it is appropriate for the Court to address the merits of
petitioner's request for a writ of mandate. '

This is the tentative ruling for an appearance hearing at 1:30 p.m. on Friday, December 7, 2007. If no
party appears at the hearing, this tentative ruling will become the order of the Court as of December 7,
2007. if the parties are satisfied with the Court's tentative ruling or do not otherwise wish to argue the
motion, they are encouraged to give notice to the Court and each other of their intention not to appear,

though this notice is not required.
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CERTIFIED FOR PUBLICATION

COURT OF APPEAL, FOURTH APPELLATE DISTRICT
DIVISION ONE

STATE OF CALIFORNIA

STATE BUILDING AND D052181
CONSTRUCTION TRADES COUNCIL OF
CALIFORNIA, AFL-CIO,

Plaintiff and Appellant, (Super. Ct. No.
37-2007-00054316-CU-WM-NC)
V.
CITY OF VISTA et al.,

Defendants and Respondents.

APPEAL from a judgment of the Superior Court of San Diego County, Robert P.

Dahlquist, Judge. Affirmed.

Altshuler Berzon, Stephen P. Berzon, Scott A. Kronland and Peter E. Leckman for

Plaintiff and Appellant.

Edmund G. Brown, Jr., Attorney General, Christopher E. Krueger, Senior

%

Assistant Attorney Generél, Douglas J. Woods and Peter M. Williams, Deputy Attorneys

General, for State Building and Construction Trades Council of California, AFL-CIO, as

% Amicus Curiae on behalf of Plaintiff and Appellant.



McDougal, Love, Eckis, Smith, Boehmer & Folgy, James P. Lough and David M.
Stotland; Darold D. Pieper, City Attorney (Vista), and Jonathan B. Stone, Deputy City
Attorney, for Defendants and Respondents.

Davis, Cowell & Bowe and John J. Davis, Jr., for Contractors Associations as
Amicus Curiae on behalf of Defendant and Respondents.

Atkinson, Andelson, Loya, Ruud & Romo, Robert Fried and W. Bryce Chastain,
for Associated Builders & Contractors of California as Amicus Curiae on behalf of
Defendants and Respondents.

Weinberg, Roger & Rosenfeld, Sandra Rae Benson, Patricia M. Gates and
Robert D. Perkins for Northern California Basic Crafts Alliance as Amicus Curiae on

behalf of Respondents.

State Building and Construction Trades Council of California, AFL-CIO
(SBCTC), appeals from a trial court judgment denying its petition for a peremptory writ
of mandate against the City of Vista (Vista), Vista Mayor Morris B. Vance and Vista City
Manager Rita Geldert.] SBCTC sought a ruling requiring that Vista comply with

California's prevailing wage law (PWL) (Lab. Code,2 §§ 1720-1780) in the construction

of its public works projects notwithstanding its status as a charter city.

1 Vance and Geldert were sued in their official capacities only. Unless otherwise
indicated, any reference to Vista includes Vance and Geldert.

2 All further statutory references are to the Labor Code unless otherwise specified.
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We conclude the PWL does not address matters of statewide concern and therefore
Vista, as a charter city, is not required to comply with the PWL with respect to public
works contracts which are financed solely from city revenues. Rather, such contracts are
municipal affairs over which Vista has paramount power under article XI, section 5,
subdivision (a) of the California Constitution. Accordingly, we affirm the trial court's
judgment denying SBCTC's petition.

FACTUAL AND PROCEDURAL BACKGROUND

A. Adoption of City Charter

In June 2007 Vista became a charter city within the meaning of article XI,
section 5 of the California Constitution after its voters approved a ballot measure to adopt
a city charter.

At the time of the ballot measure, Vista was anticipating the construction of
several capital improvement projects: (1) a new civic center; (2) two fire stations; (3) a
new sports park; and (4) a stage house for the Moonlight Amphitheater. In advising the
city council about the ballot measure, Vista's city attorney explained that the anticipated
construction projects were "expected to cost in the neighborhood of $100 million," and
"the payment of prevailing wages is likely to add millions of dollars in extra costs to
these projects, costs that would not have to be incurred if Vista chooses its own destiny
and becomes a charter city." Advocating for a vote in favor of the ballot measure, the
Vista city council informed the public that if Vista became a charter city it "could choose

when and if it pays 'prevailing wages'" on public works contracts. The voters approved

the measure and Vista became a charter city.



L]

Shortly thereafter, the Vista city council adopted Ordinance No. 2007-9. The
ordinance amends the Vista municipal code to provide:

"A. Payment of prevailing wage. No City contract shall require payment
of the prevailing wage schedule unless:

"1. The prevailing wage is legally required, and constitutionally permitted
to be imposed, by federal or state grants pursuant to federal or state law; or

"2. The project is considered by the City Council not to be a municipal
affair of the City; or

"3. Payment of the prevailing wage schedule is authorized by resolution of
the City Council."

Vista has proceeded with its planned public works projects. The record
establishes that for the first of those projects — the two new fire stations — Vista has

approved a design-build contract that does not comply with the requirements of the

PWL.3

B. SBCTC'S Petition

SBCTC alleges that it is a labor federation composed of local labor unions and
local labor councils that collectively represent about 300,000 workers in the building and

construction trades in California. In July 2007 SBCTC filed a petition for peremptory

3 To comply with the PWL, Vista's agreements with the contractors constructing its
public works projects would have to contain provisions, among others: (1) specifying
that the "general rate of per diem wages" for each applicable type of worker or reference
the fact that the schedule of prevailing wages is on file at the city's offices (§ 1773.2);
(2) requiring that the contractors hire apprentices (§ 1777.5, subds. (d), (n)); and

(3) requiring that the contractors maintain certified payroll records showing the per diem
wages paid to workers on the projects (§1776, subds. (b), (h)). No such provisions
appear in the contracts for the construction of Vista's two new fire stations.
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writ of mandate against Vista, its mayor and its city manager. Thereafter, SBCTC filed
an amended petition (the petition).

The petition alleged Vista is required to comply with the PWL despite its status as
a charter city and that "[a]s a result of the adoption of [Vista] Ordinance No. 2007-9,
[Vista] will, unless this Court issues its writ of mandate, award contracts for the
construction ;)f ... Vista's upcoming capital projects, without requiring the payment of
prevailing wages." The petition described the current status of the four capital
improvement projects planned by Vista — the civic center, the two fire stations, the
sports park, and the Moonlight Amphitheater stage house. With respect to the
construction of the two new fire stations, the petition alleged Vista already had issued a
request for proposals (RFP) to design-build firms, but that "[t]he RFP does not require
that the prevailing wages must be paid to the workers who build the fire stations.” The
other projects were described as similarly proceeding toward implementation, with an
RFP being issued for the Moonlight Amphitheater project, and an architect and a
landscape architect being selected for the civic center and the sports park, respectively.

The petition prayed that the court issue (1) a peremptory writ of mandate
"directing [Vista] to comply with California's prevailing wage law . . . whenever they
award City construction contracts in excess of $1,000, including by requiring the
payment of prevailing wages in the contracts for [the two new fire stations]"; and (2) a
declaration that Vista is "obligated to comply with California's prevailing wage law
notwithstanding . . . Vista's recent adoption of a charter, and that Vista Ordinance

No. 2007-9 is invalid to the extent it forbids the inclusion of a prevailing wage



requirement in . . . Vista construction contracts in excess of $1,000, such as [the two new
fire station] projects."

Vista answered the petition, and the parties filed memoranda of points and
authorities.

In support of its position, SBCTC argued the PWL addressed a matter of statewide
concern and thus Vista's decision to award public works contracts was not a "municipal
affair" superseding all inconsistent state laws, regardless of whether the public works
project at issue was a project of the municipality. (See art. XI, § 5.)

In opposing the petition, Vista argued SBCTC's challenge was premature and the
controversy was "not ripe for adjudication" because SBCTC had not demonstrated "a
current legal dispute." With respect to the merits, Vista argued, among other contentions,
that the trial court was bound by longstanding precedent which has consistently held that
the PWL does not embrace matters of statewide concern.

The trial court rejected Vista's argument that the controversy was not sufficiently
ripe for resolution. The trial court noted Vista had approved certain public works project

contracts under Vista Ordinance No. 2007-9 without complying with the PWL, including

contracts for the construction of the two fire stations.4

4 At the time of the trial court's ruling, the record contained evidence that Vista had
approved contracts with a design-build contractor for the two new fire stations. To
update the status of the construction projects, SBCTC has submitted to us a resolution of
the Vista city council and a Vista press release, both of which show that construction is
proceeding on the fire stations, along with a request that we take judicial notice of those
documents. SBCTC's request for judicial notice of those items is unopposed, and we
grant the request. The same request for judicial notice also contains (1) a California



Nonetheless, on the merits of the petition, the trial court agreed with Vista that
existing precedent did not require that the city comply with the PWL and denied
SBCTC's petition for peremptory writ of mandate.

SBCTC filed a timely notice of appeal from the judgment.

DISCUSSION
I
The Controversy Presented in This Action Is Ripe for Adjudication

As a threshold matter, we reject Vista's argument that we should not decide the
matter presented in this appeal because SBCTC "has brought a premature action that does
not challenge any particular contract or language in Vista codes."

Vista argues that SBCTC's action is premature because "[t]his case has no
concrete project, wage determination or specific fact pattern at issue.” Vista asserts that
SBCTC "cannot point to the performance of any act that Vista has violated wherein
action must be compelled" and that SBCTC "has failed to allege any contract being let, or
other action in violation of any California Labor Code provision it seeks to enforce" so

that "there is no current legal dispute, only a potential future dispute." Furthermore,

assembly floor analysis; (2) official California ballot materials; and (3) a decision by the
Commission on State Mandates, all of which relate to other issues in the litigation. The
request for judicial notice of those items also is unopposed, and we grant the request
because the documents at issue are all proper subjects of judicial notice under Evidence
Code section 459. Vista has filed an unopposed request that we take judicial notice of
(1) two decisions of the Department of Industrial Relations and (2) the text of two Senate
bills. These documents are also proper subjects for judicial notice, and we hereby grant
the request.



Vista claims that SBCTC's petition presents a "facial attack” to Vista Ordinance
No. 2007-9 because it seeks a ruling that Vista must comply with the prevailing wage
laws for all of its public works projects. According to Vista, this lawsuit impermissibly
asserts a facial challenge based on a "hypothetical future situation[]." (See, e.g., Pacific
Legal Foundation v. California Coastal Com. (1982) 33 Cal.3d 158, 170 (Pacific Legal
Foundatiorn) [when a lawsuit involves a "facial challenge" to administrative regulations,
"we must first determine that the issues raised are sufficiently concrete to allow judicial
resolution even in the absence of a precise factual context"].)

Vista's argument is essentially a challenge to the ﬁpeﬁess of this controversy.
"The ripeness requirement, a branch of the doctrine of justiciability, prevents courts from
issuing purely advisory opinions." (Pacific Legal Foundation, supra, 33 Cal.3d at
p- 170.) "It is rooted in the fundamental concept that the proper role of the judiciary does
not extend to the resolution of abstract differences of legal opinion," and it "is primarily
bottomed on the recognition that judicial decisionmaking is best conducted in the context
of an actual set of facts so that the issues will be framed with sufficient definiteness to
enable the court to make a decree finally disposing of the controversy." (/bid.) " 'The
controversy must be definite and concrete, touching the legal relations of parties having
adverse legal i;lterests. [Citation.] It must be a real and substantial controversy admitting
of specific relief through a decree of a conclusive character, as distinguished from an
opinion advising what the law would be upon a hypothetical state of facts.' " (/d. at

pp. 170-171.)



Here, a real and substantial controversy has arisen between the parties. Vista has
demonstrated, in several ways, that it does not intend to comply with the PWL: (1) it has
adopted a city charter specifically for the purpose of building its planned capital
improvements without complying with the PWL; (2) it has enacted Vista Ordinance
No. 2007-9, which specifically provides that Vista is not required to follow the PWL
unless the project at issue is not merely a municipal affair or the state or federal grants
connected to the project require that the PWL be followed; (3) it is proceeding with its
capital improvement projects and has approved design-build contracts for the first of
those improvements — the two fire stations — without including within those contracts
provisions required by the PWL; and (4) it has taken a litigation position here that it is
not required to follow the prevailing wage law for projects paid for by local funds.
SBCTC has made clear that it disputes Vista's refusal to follow the PWL, and it is
seeking relief consistent with that view. Specifically, SBCTC seeks an order that would
(1) require Vista to comply with the PWL for all public works projects over $1,000,
specifically and expressly including the construction of the two fire stations; and
(2) declare Vista Ordinance No. 2007-9 to be invalid to the extent it forbids Vista to
comply with the PWL for such contracts.

Under these circumstances, we are presented with a definite controversy that arises
out of the parties' adverse positions and is based on a concrete set of facts, not merely a
hypothetical future situation. Judicial relief is appropriate because we are easily able "to
make a decree finally disposing of the controversy" (Pacific Legal Foundation, supra, 33

Cal.3d at p. 170) by simply addressing the main disputed legal issue, namely, whether the



PWL is a matter of statewide concern such that Vista, as a charter city, is bound to
comply with it regardless of the purely local character of its public works projects. We
thus proceed to consider the merits of SBCTC's petition.
II
Article X1, Section 5 of the California Constitution

A. Evolution of "Home Rule"

Article X1, section 5 of the California Constitution provides in pertinent part
"[clity charters adopted pursuant to this Constitution shall supersede any existing charter,
and with respect to municipal affairs shall supersede all laws inconsistent therewith."
(Italics added.) As the court pointed out in JoAnson v. Bradiey (1992) 4 Cal.4th 389,
395-397, the "home rule" powers established by article XI, section 5 of the California
Constitution have their roots in the experience of municipalities following adoption of the
California Constitutions of 1849 and 1879, under which a charter city's power to legislate
was subordinate to the power of the Legislature to pass general laws. (/d. atp. 395.) In
1896 the California Constitution was amended to create an exception to the preemptive
character of state law for the "municipal affairs" of charter cities. (Ibid.) "The lead
opinion in Fragley v. Phelan (1899) 126 Cal. 383, discussed 'the reasons which moved
the legislature to propose the amendment [to California Constitution article XI, former
section 6], and the people to adopt it. What was the evil to be remedied? What was the
good to be gained by this amendment? The answer is common, every-day history. It was
to prevent existing provisions of charters from being frittered away by general laws. It

was to enable municipalities to conduct their own business and control their own affairs
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to the fullest possible extent in their own way. [t was enacted upon the principle that the
municipality itself knew better what it wanted and needed than the state at large, and to
give that municipality the exclusive privilege and right to enact direct legislation which
would carry out and satisfy its wants and needs. . . . This amendment, then, was intended
to give municipalities the sole right to regulate, control, and govern their internal conduct
independent of general laws . . . ." [Citation.]" (Johnson v. Bradley, supra, 4 Cal.4th at
pp- 395-396.)

In 1914 the California Constitution was amended again and‘ provided that the
municipal affairs exception applied not just to matters set forth as such in a city charter
but to all laws and regulations adopted by cities with respect to their municipal affairs.
(Johnson v. Bradley, supra, 4 Cal.4th at p. 396.) In substance; this version of the
municipal affairs exception was readopted by the voters in 1970 and now appears as
article XI, section 5 of the California Constitution. (Id. at p. 397.)

B. Application of Municipal Affairs Clause

As our Supreme Court itself has conceded, although more than a century has
passed since the municipal affairs clause was placed in the California Constitution, the
phrase has "defeated efforts at a defining formulation" of its content. (California Fed.
Savings & Loan Assn. v. City of Los Angeles (1991) 54 Cal.3d 1 (California Federal).)
Nonetheless, the court in California Federal has provided us with important and binding
analytical principles.

In California Federal the court considered a 1979 amendment to the Revenue and

Taxation Code, by which the Legislature declared that a state income tax on all financial
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corporations, including savings and loan associations, was in lieu of all other taxes and
license fees, including business license taxes imposed by charter cities. National banks
were provided such an exemption from local taxes and fees by the California
Constitution. (Art. XIII, § 27, Cal. Const.)

The City of Los Angeles, a charter city, imposed an annual business license tax on
businesses within its boundaries and collected the tax from a savings and loan association
which had its headquarters in the city. The savings and loan association sued the city in
an effort to obtain a refund of fhe tax. The city, relying on a number of cases which
upheld the power of charter cities to impose various taxes and fees, argued a city's tax
measures were inflexibly "municipal affairs" and thus, unlike municipal regulations,
invariably immune from state legislative supremacy. The trial court conducted a bench
trial and determined that the record presented by the parties supported findings by the
Legislature that taxation of financial institutions was a matter of statewide concern. The
Court of Appeal reversed the trial court and upheld the city's right to impose the tax on
the savings and loan association. The Supreme Court granted review and reversed the
Court of Appeal. Like the trial court, the Supreme Court found that protecting financial
institutions from undue tax burdens was a matter of statewide concern.

"Although municipal taxation is a 'municipal affair' within the meaning of article
XI, section 5(a), in that it is a necessary and appropriate power of municipal government,
aspects of local taxation may under some circumstances acquire a 'supramunicipal'
dimension, transforming an otherwise intramural affair into a matter of statewide concern

warranting legislative attention. In short, our cases do not support the distinction drawn
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by the Court of Appeal; charter city tax measures are subject to the same legal analysis
and accumulated body of decisional law under article XI, section 5(a), as charter city
regulatory measures. In the event of a true conflict between a state statute reasonably
tailored to the resolution of a subject of statewide concern and a charter city tax measure,
the latter ceases to be a 'municipal affair' to the extent of the conflict and must yield. In
addition, we hold that under the circumstances of this case the trial court correctly
concluded that the aggregate intrastate tax burden on financial corporations—including
local taxes such as the City's business license tax—is a subject of statewide concern."
(California Federal, supra, 54 Cal.3d atp. 7.)

In discussing how it reached its conclusion the city's business tax was not immune
from regulation by the Legislature, the court set out the analytical process by which
courts should confront "home rule" disputes. "In broad outline, a court asked to resolve a
putative conflict between a state statute and a charter city measure initially must satisfy
itself that the case presents an actual conflict between the two. If it does not, a choice
between the conclusions 'municipal affair' and 'statewide concermn' is not required. . . . To
the extent difficult choices between competing claims of municipal and state
governments can be forestalled in this sensitive area of constitutional law, they ought to
be; courts can avoid making such unnecessary choices by carefully insuring that the
purported conflict is in fact a genuine one, unresolvable short of choosing between one
enactment and the other.

"In those cases where the preliminary conditions are satisfied, that is, where the

matter implicates a 'municipal affair' and poses a genuine conflict with state law, the
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question of statewide concern is the bedrock inquiry through which the conflict between
state and local interests is adjusted." (California Federal, supra, 54 Cal.3d at pp. 16-17.)
When a genuine conflict arises, a court must consider first whether the state law qualifies
as a matter of "statewide concern." (Ibid.) If the state law does not qualify as a matter of
statewide concern, the conflicting city measure is a " 'municipal affair' and 'beyond the
reach of legislative enactment.'" (Zd. At p. 17.) On the other hand, if the state statute
qualifies as a statewide concern, a court must next consider whether it is both reasonably
related to resolution of that concern, and (ii) narrowly tailored to limit incursion into
legitimate municipal interests. (/bid.; see also Johnson v. Bradley, supra, 4 Cal.4th at p.
404.)

In determining whether an act of the Legislature supersedes a conflicting
municipal enactment, the court in California Federal cautioned that "courts should avoid
the error of 'compartmentalization,' that is, of cordoning off an entire area of
governmental activity as either a 'municipal affair' or one of statewide concern.
Beginning with the observation in Pac. Tel. & Tel. Co. v. City and County of S.F. [1959]
51 Cal.2d [766], 771, that 'the constitutional concept of municipal affairs is not a fixed or
static quantity . . . [but one that] changes with the changing conditions upon which it is to
operate,’ our cases display a growing recognition that 'home rule' is a means of adjusting
the political relationship between state and local governments in discrete areas of
conflict. When a court invalidates a charter city measure in favor of a conflicting state
statute, the result does not necessarily rest on the conclusion that the subject matter of the

former is not appropriate for municipal regulation. It means, rather, that under the
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historical circumstances presented, the state has a more substantial interest in the subject
than the charter city." (/d. at pp. 17-18.)

Importantly, the court instructed us that a corollary of the proposition that the
California Constitution contemplates a continuing mediation of competing interests,
rather than a fixed and immutable demarcation of those interests, is the principle that a
decision favoring a charter city measure does not "preclude superseding state legislation
in a later case if the fact-bound justification—the statewide dimension—is subsequently
demonstrated." (Id. at p. 18, italics added.) Thus, "[i]n cases presenting a true conflict
between a charter city measure—whether tax or regulatory—and a state statute, therefore,
the hinge of the decision is the identification of a convincing basis for legislative action
originating in extramunicipal concerns, one justifying legislative supersession based on
sensible, pragmatic considerations." (/bid.)

Of significance to us, the court in California Federal also discussed the nature of
the record which supported its conclusion that taxing financial institutions was a matter
of statewide concern. First the court noted the Legislature made express findings that, to
promote competition among banks and other financial institutions and thereby afford the
state with a full range of financial services, it was necessary to treat all financial
institutions in the state in a uniform manner and that existing divergent and competing tax
local measures impaired such uniformity. (California Federal, supra, 54 Cal.3d at p. 10,
fn. 8.)

With respect to the Legislature's findings the court reaffirmed the principle that,

while not controlling, legislative determinations are entitled to deference. In Bishop v.
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City of San Jose (1969) 1 Cal.3d 56, 63, footnote 6, the court discussed the weight courts
should accord legislative findings, and in California Federal the court reiterated the
Bishop v. City of San Jose formulation: "Our statement in Bishop v. City of San Jose,
supra, 1 Cal.3d at page 63, that 'the Legislature 1s qmpowered neither to determine what
constitutes a municipal affair nor to change such an affair into a matter of statewide
concern,' meant that legislative declarations that a subject is one of statewide concern do
not ipse dixit make it so; we exercise our 'independent judgment' as to that issue, giving
'great weight' to legislative statements of purpose where they exist. [Citation.]"
(California Federal, supra, 54 Cal.3d at p. 24, fn. 21.)

Second, the court noted that the trial court had considered several days of
testimony by experts in the fields of economics and banking regulation as well as a
considerable number of congressional reports and studies which set forth the then-
evolving economic and regulatory environment affecting the savings and loan industry.
(California Federal, supra, 54 Cal.3d at pp. 20-22.) The court found that the large
volume of evidence in the record fully supported the Legislature's conclusion that the
well-being of the state's savings and loan industry depended upon a uniform system of
taxation. (/bid.)

In rejecting the city's argument that there was no persuasive justification for the
legislative change because the pre-existing system—under which savings and loan
associations were allowed to offset the amounts paid in local taxes against their state
income taxes—had worked well for a number of years, the court identified the central

question to be resolved when considering whether a particular issue presents a matter of
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statewide concern: "[T]he city's argument proves too much. The question is not whether
the amendment of section 23182 was prudent public policy or whether the municipal tax
burden on savings banks has sufficient impact on the industry's financial health to make
the change to a net income tax system an advisable or effective measure. The issue is
whether the income tax burden on financial corporations, especially savings banks—
including the component imposed by municipalities—is of sufficient extramural
dimension to support legislative measures reasonably related to its resolution."
(California Federal, supra, 54 Cal.3d at pp. 23-24, italics added.)

Finally, the court took pains to recognize that resolution of a conflict between state
law and a municipal enactment in any particular case was necessarily subjective and
flexible: "The approach to that demanding task historically taken in our cases has been
one of ad hoc intuition informed by pragmatic common sense rather than a rigid fidelity
to some theoretical model. In an area of constitutional law so deeply marked from the
beginning by conceptual uncertainty and inherent factual ambiguity, we should not
expect doctrinal tidiness: ‘constitutions,’ as Justice Holmes said, 'are intended to preserve
practical and substantial rights, not to maintain theories.! [Citation.]" (California
Federal, supra, 54 Cal.3d at p. 25.)

California Federal did not in any sense represent an expansion of the power of the
Legislature over charter cities. Indeed one year later, adhering to the very analytical
approach set forth in California Federal, the court found that a statewide initiative

prohibiting public financing of political campaigns did not apply to a charter city whose
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voters had approved public financing of municipal elections. (See Johnson v. Bradley,
supra, 4 Cal.4th at pp. 410-411.)

As required by California Federal, the court in Johnson v. Bradley considered
whether the city charter provision conflicted with the state law and found that it did.
Importantly, for our purposes, the court then turned to the challengers' contention that the
. use of any public funds by any municipality was a matter of statewide concemn. In
rejecting this argument, the court stated: "On this point, we agree with the Court of
Appeal below, which observed, '[W]e can think of nothing that is of greater municipal
concern than how a city's tax dollars will be spent; nor anything which could be of less
interest to taxpayers of other jurisdictions. [Charter section 313, subdivision (C)4]
expressly limit[s] the monies to be utilized for campaign financing to city funds. Thus,
payments received by the city from state or federal governmental agencies may not be
used. These are the city taxpayers' own dollars and those taxpayers, together with their
city council, have voted to utilize those dollars to help finance political campaigns for
city elective offices as a central if not critical part of major political campaign and ethics
reform. That Proposition 73 expressly dealt with this subject and intended that its
prohibition extend to campaigns and candidates for local office does not convert the

decision of the City of Los Angeles, to follow a different path with its own money, into a

matter of statewide concern.' " (Johnson v. Bradley, supra, 4 Cal.4th at p. 407.)°

5 The court in Johnson v. Bradley did accept the opponents' contention that electoral
integrity is a matter of statewide concern. (4 Cal.4th at p. 409.) However, as required by
its holding in California Federal, the court then considered whether the ban on public
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II
PWL

The predecessor to the PWL, the Public Wage Rate Act, was enacted in 1931.
(Stats. 1931, ch. 397, p. 910.) By its terms the Public Wage Rate Act covered contracts
for construction of public works let by "any county, city and county, city, town,
township, district or other political subdivision" of the state. (Ibid.) It required that any
contracting body ascertain the prcvailing per diem wage for construction trades in the
locality where the work was to be performed and required bidders on the project pay their
employees that wage. (Ibid.) Under the Public Wage Rate Act, the term "locality" was
defined as the territorial limits of the public body awarding the contract. (/d. atp. 912.)
The decision of the public body as to the prevailiing rate in its locality was final. (/bid.)

The Public Wage Rate Act was subject to two challenges. In Metropolitan Water
Dist. v. Whitsett (1932) 215 Cal. 400, a water district challeﬂged it on the grounds, among
others, the act imposed an unlawful tax on the district. In rejecting this argument, the
court determined the act was essentially a minimum wage law: "Under all of the

authorities cited, or which have come to our notice, it is uniformly held that the

financing of elections was reasonably related to the state's interest in promoting electoral
integrity. In finding no reasonable relation between the ban and preventing political
corruption, the court agreed with the court of appeal that: " '[T]he use of public funds for
campaign financing will not, almost by definition, have a corrupting influence.'" (/d. at
p. 410.) Having found no reasonable relation between the statewide concern for
enhancing the integrity of the electoral process and the ban on public financing, the court
found that it did not need to "address whether the statute is also narrowly tailored to
avoid unnecessary incursion into legitimate areas of local concern.” (Id. at p. 411.)
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legislature itself, unless constitutionally restrained, may fix in a definite amount the
 minimum wage for labor on public work." (/d. at pp. 417-418, italics added.)

Of more direct import here, in a companion case, City of Pasadena v. Charleville
(1932) 215 Cal. 384, 389 (Charleville), a charter city argued that, as applied to a contract
for a fence around a municipal reservoir, the Public Wage Rate Act was an
unconstitutional intrusion into the city's power over municipal affairs. The Supreme
Court agreed with the city: "It must also be concluded that the improvement
contemplated by the contract in question is a municipal affair. The sole purpose of the
contract is the construction of a wire fence around a reservoir which is a part of the city's
municipal water system. The supplying of the water by a city to its inhabitants is a
municipal affair. [Citation.] The building of a dam to be used for impounding water for
a municipal water system is a municipal affair. [Citation]. The construction of a
reservoir as a part of a municibal water system is a municipal affair. [Citation.] The
money to be expended for the cost of the improvement belongs to the city and the control
of its expenditure is a municipal affair. The hiring of employees generally by the city to
perform labor and services in connection with its municipal affairs and the payment of
the city's funds for services rendered to the city by its employees in the administration of
its municipal affairs is not subject to or controlled by general laws." (Id. at p. 389.)

In 1937 the Public Wage Rate Act was replaced by the PWL as set forth in section
1720 et seq. As enacted in 1937, and notwithstanding the holding in Charleville, PWL
applies to "improvement work done under the direction and supervision or by the

authority of any officer or public body of the state, or of any political subdivision or
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district thereof, whether the political subdivision or district operates under a freeholder's
charter or not." (§ 1720, subd. (a)(3), italics added; Stats. 1937, ch. 90, p. 241.)

Unlike the Public Wage Rate Act, under the PWL the prevailing wage is
ascertained by the Director of Industrial Relations by reference to "collective bargaining

agreements and the rates that may have been predetermined for federal public works,

within the locality and in the nearest labor market area." (§ 1773.)6 Also in 1937 the
Legislature added to the PWL a provision, section 1777.5, which permitted public
contractors to employ apprentices with whom they had entered apprenticeship
agreements under the then-current version of section 3077. Later, in 1939, section 3077
was replaced with new a version of section 3077, which established a comprehensive
apprenticeship training program for construction trades and the PWL was amended to
permit public contractors to employ apprentices who were participating in an
apprenticeship program approved by Chief of the Division of Apprenticeship Standards.
(See Stats. 1939, ch. 220, p. 1473, § 2; Stats. 1939, ch. 971, p. 2733.)

The PWL is only one part of a larger scheme set forth in the Labor Code, which
has as its overall purpose 4the protection of all the state's workers. The purpose of the

Labor Code and its regulation of both private and public employers is set forth in section

6 Section 1773 further provides: "Where the rates do not constitute the rates
actually prevailing in the locality, the director shall obtain and consider further data from
the labor organizations and employers or employer associations concerned, including the
recognized collective bargaining representatives for the particular craft, classification, or
type of work involved. The rate fixed for each craft, classification, or type of work shall
be not less than the prevailing rate paid in the craft, classification, or type of work."
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90.5, subdivision (a), which declares that it is the public policy of California "to
vigorously enforce minimum labor standards in order to ensure employees are not
required or permitted to work under substandard unlawful conditions or for employers
that have not secured the payment of compensation, and to protect employers who
comply with the law from those who attempt to gain a competitive advantage at th;a
expense of their workers by failing to comply with minimum labor standards." (See also
Lusardi Construction Co. v. Aubry (1992) 1 Cal.4th 976, 985 (Lusardi).)

The purpose of the PWL is considerably narrower than protecting the health,
safety and well-being of all the state's workers. Rather, as the court explained in O. G.
Sansone Co. v. Department of Transportation (1976) 55 Cal. App.3d 434, 458, the
limitations imposed by the PWL are designed to ensure that contractors who enter into
collective bargaining agreements can compete for public works contracts: "Little has
been written in judicial opinions concerning the purpose of the California legislation.
However, cases have expounded on the purpose of the Davis-Bacon Act. (40 U.S.C.
§ 276a et seq.) The Supreme Court stated in U.S. v. Binghamton Construction Co., 347
U.S. 171, at pages 176-177: "The language of the [Davis-Bacon] Act and its legislative
history plainly show that it was not enacted to benefit contractors, but rather to protect
their employees from substandard earnings by fixing a floor under wages on Government
projects.! And in International U. of Operating Eng. Local 627 v. Arthurs (W.D. Okla.
1973) 355 F.Supp. 7, at page 8, it was stated: "The purpose of the Davis-Bacon Act is to
provide protection to local craftsmen who were losing work to contractors who recruited

labor from distant cheap-labor areas. [Citation.] Some contractors pay wages according
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to collective bargaining agreements. But even though these contractors usually are
required to pay higher wage scales, they can still compete with nonunion contractors for
public contract work because of the Davis-Bacon Act prevailing wage scale provision.
Noncompliance with the Davis-Bacon Act makes it impossible for all contractors to
compete. There is thus injury to the laborers and mechanics, as well as injury to
contractors and labor organizations.'" (Fn. omitted.) Thus, "[t]he overall purpose of the
prevailing wage law is to protect and benefit employees on public works projects."
(Lusardi, supra, 1 Cal.4th at p. 985, citing O. G. Sansone Co., supra, 55 Cal.App.3d at p.
458.)

Notwithstanding statements to the effect the PWL is to be liberally construed,
courts have also consistently recognized that in any number of contexts the PWL may
impose unwarranted costs on socially desirable activities and the Legislature could
rationally decide that in a particular context the cost of extending the scope of the law
outweighs its benefits. (See, e.g., City of Long Beach v. Department of Industrial
Relations (2004) 34 Cal.4th 942, 950; State Building & Construction Trades Council of
California v. Duncan (2008) 162 Cal.App.4th 289, 324; McIntosh v. Aubry (1993) 14
Cal.App.4th 1576, 1586-1587; International Brotherhood of Electrical Workers v. Board
of Harbor Commissioners (1977) 68 Cal.App.3d 556, 562.) The major exception to
application of the PWL is the statute's obvious exclusion of private construction contracts
which do not involve the expenditure of public funds. (See City of Long Beach v.
Department of Industrial Relations, supra, 34 Cal.4th at p. 954; see also Williams v.

SnSands Corp. (2007) 156 Cal. App.4th 742, 754.) This basic exception to application of
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the law is, for us, telling. The protection which the PWL provides to workers is plainly
not so vital a part of the state's larger overall goal of protecting the state's workers that it
applies generally to all construction contracts. Thus, at its most basic level, the
dimensions of the policies advanced by the PWL are limited.

However, in addition to the exclusion of purely private construction contracts, the
Legislature has also excluded from application of the PWL a number of agreements
between public agencies and private entities which involve substantial levels of
construction activity and public support. In State Building & Construction Trades
Council of California v. Duncan a local redevelopment agency made an agreement with a
developer under which the developer agreed to acquire and rehabilitate a 117-unit
apartment building and rent the individual units to persons earning no more than 60
percent of the area median income. In exchange, the redevelopment agency and the state
provided the $18.6 million in financing the developer needed for the project as well as
$600,000 in low income housing tax credits (LIHTC's) provided for under Title 26,
United States Code, section 42, and Health & Safety Code sections 50199.8, 50199.10.
The state's allocation of the tax credits is the state's principal instrument for increasing the
supply of low-cost housing. (162 Cal.App.4th at p. 297.)

Notwithstanding the role of the credits in making the project possible, the Director
of the Department of Industrial Relations (the Director) determined the project was not
covered by the PWL. The Director relied on section 1720, subdivision (d)(3), which
expressly excludes from the PWL projects which have received LIHTC's. Construction

trades unions challenged the Director's determination and the court upheld the Director:
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"There are weighty arguments and worthy goals arrayed on each side. Trades Council
and the Treasurer, citing the rule of liberal construction traditionally afforded the
prevailing wage law [citations], see the issue as the thréatened frustration of the clear
statutory mandate to apply the prevailing wage law to a category of residential
construction that would not exist but for the gift of LIHTC's. The Director, Housing
Development, the Building Industry Association, and the Redevelopment Association are
eloquent in describing what they perceive will be the adverse impact of extending the
prevailing wage law to future projects, thereby reducing the willingness of developers to
expand the stock of low-income housing. These are issues of high public policy. To
choose between them, or to strike a balance between them, is the essential function of the
Legislature, not a court." (State Building & Construction Trades Council of California v.
Duncan, supra, 162 Cal.App.4th at p. 324.)

In reaching its conclusion about what kind of public support triggers application of
the PWL, the court in State Building & Construction Trades Council of California v.
Duncan relied on its earlier opinion in Mcintosh v. Aubry, supra, 162 Cal.App.4th 317.
In Mcintosh v. Aubry Riverside County wanted to encourage establishment of a privately
operated residential care facility for disturbed or abused minors. In its effort to establish
such a facility the county agreed with a private entity, Helicon, to sublease to Helicon a
portion of an undeveloped tract of land over which the county held a long-term ground
lease. Under the terms of the sublease Helicon would pay no rent for the first 20 years
and would construct the care facility at its own expense. The county further agreed to

place children in the facility and pay Helicon for their care. In addition to the rent
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forbearance and agreement to pay for the care of children placed Helicon's facility, the
county agreed to waive certain inspection costs it typically charged developers and to
advance the cost of performance and payment bonds. Helicon entered into a construction
contract with a general contractor which did not require the compliance with the PWL.
The court held that, notwithstanding the fairly substantial financial incentives the county
provided, the project did not involve the use of public funds within the meaning of the
PWL. "A theme recurrent in plaintiffs' briefing is that aspects of this case (rent
forbearance, inspection costs, bond premiums, public purpose) have a 'cumulative' effect
warranting public-works status even if the individual aspects do not. We reject that
approach as unworkable. Parties must be able to predict the public-works consequences
of their actions under reasonably precise criteria and clear precedent. Subdivision (a) of
section 1720 would become a quagmire under plaintiffs' approach, the only certain result
being constant litigation. The Legislature has formulated precise criteria tailored to many
situations in this area and is uniquely suited to balance and address the several policy

concerns raised here." (Mclntosh v. Aubry, supra, 14 Cal.App.4th at p. 1593, fn.
omitted.)’

In International Brotherhood of Electrical Workers v. Board of Harbor

Commissioners (1977) 68 Cal. App.3d 556 the court considered an agreement by which a

7 As the court in State Building & Construction Trades Council of California v.
Duncan noted, following Mclntosh v. Aubry and at the instance of the SBCTC, the
Legislature amended the PWL to, among other matters, provide that rent subsidies
qualified as expenditures of public funds under the PWL. (State Building & Construction
Trades Council of California v. Duncan, supra, 162 Cal.App.4th at pp. 309-310.)
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city agreed to permit a private party to develop oil wells on tidelands the city held in
trust. Under the agreement, the developer would construct all the improvements needed
to develop the oil wells and pay the city all the revenue from the oil operations, less its
expenses and a percentage of the profits. The developer then entered into a contract for
construction of facilities it needed in order to develop the oil wells. According to the
plaintiff labor union, the contract did not comply with the PWL.

The union sued the city and argued that the underlying agreement between the city
and the developer was a public works contract within the meaning of the PWL. The
court found that the development agreement was not covered governed by the PWL.
"Although unique in its provisions, it is, in essence, an oil and gas lease, calling for
payment of royalties to the city. Development is obligated to drill for, produce and sell
oil and gas from the tidelands involved. It operates at its own risk, since the city is not
obligated to reimburse Development for any losses incurred in the opérations. The city's
only interest is in receiving its percentage of the oil and gas produced and sold. The fact
that royalites are to be computed in a manner different from the ordinary oil and gas lease
does not make the contract anything other than a lease." (Id. at p. 562.)

As the holdings in State Building & Construction Trades Council of California v. - |
Duncan, McIntosh v. Aubry, and International Brotherhood of Electrical Workers v.
Board of Harbor Commissioners illustrate, the Legislature has been willing to permit not
only private agreements which do not comply with the PWL, but also a fairly substantial
number of publicly-supported contracts which do not comply with the requirements of

the statute. Thus, not only are the dimensions of the policy the PWL seeks to advance
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limited in that the statute only applies to the public-sector portion of the larger building
industry but, even with respect to public-sector construction, application of the policy is
fairly elastic.

Given the statute's limited scope and elastic features, and consistent with the
holding in Charleville, our courts have repeatedly held that other attempts by the
Legislature to set the salaries of other public agencies and charter cities are not matters of
statewide concern. In Sonoma County Organization of Public Employees v. County of
Sonoma (1979) 23 Cal.3d 296, 316-317 (Sonoma County); the court considered a
legislative attempt to limit the salaries paid by charter cities and counties receiving state
funds in the wake of the adoption of Proposition 13 by the voters in June 1978. In
finding the salary limitation violated California Constitution article XI, section 5, the
court, relying on Charleville, stated: "[T]he salaries of local employees of a charter city
constitute municipal affairs and are not subject to general laws. [Citations.] .... [T]he
determination of the wages paid to employees of charter cities as well as charter counties
is a matter of local rather than statewide concern." (Id. at p. 317.)

In San Francisco Labor Council v. Regents of University of California (1980) 26
Cal.3d 785, 790 (San Francisco Labor Council), the Supreme Court considered a
provision of the Education Code which required that the Regents of the University of
California (the Regents) pay laborers, workmen, and mechanics a prevailing wage
analogous to the prevailing wage required under the PWL. The Regents argued that, in
light of their independent status under article IX, section 9 of the California Constitution,

the Legislature had no power to regulate salaries paid to university employees. The
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Supreme Court agreed with the Regents. The court noted that unlike a minimum wage
statute, which applies to both public and private employers, a prevailing wage statute is
not generally applicable to private employers. (Ibid.) Moreover, the court found: "[O]ur
recent decision in Sonoma County Organization of Public Employees v. County of
Sonoma (1979) 23 Cal.3d 296, leads us to conclude a prevailing wage requirement is not

a matter of statewide concern." (Ibid.)

While the opinions in Sonoma County and San Francisco Labor Council do not
directly consider the PWL, they have been relied upon by more recent PWL cases. In
Vial v. City of San Diego (1981) 122 Cal.App.3d 346, 348 (Vial), we held that, as a
charter city, the City of San Diego was not subject to the PWL. We relied on Charleville
and noted that in Sonoma County the Supreme Court had recently reaffirmed the

principle set forth in Charleville. (Vial, supra, 122 Cal.App.3d at p. 348, fn. 1.)

Likewise, in Regents of University of California v. Aubry (1996) 42 Cal.App.4th
579, 590-591, the court held that the Regents were not required to comply with the PWL
with respect to the construction of student housing from non-state-appropriated funds.
"The prevailing wage law is not universally applied. Chartered cities are exempt from it,
at least in areas not involving statewide concern. While such cities may choose to pay
prevailing wages in such situations, they are free to balance the competing policies of
paying prevailing wages against those of serving public needs at lower costs by not doing
so. Likewise, UC may further its core educational function by not paying prevailing

wages, as in this case. Thus, we follow the holding of [San Francisco Labor Council]
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and hold that these projects can proceed without a prevailing wage requirement because
they do not involve matters of statewide concern and involve internal UC affairs vital to

its core educational function." (Regents of University of California v. Aubry, supra, 42
Cal. App.4th at pp. 590-591.)8

The unwillingness of these cases to find that the PWL embodies a matter of
statewide concern is not surprising so long as we keep in mind the fact the statute is not
designed to raise or set local wages and working conditions, but rather to keep state
contracting from undermining what local labor markets have established . (See O. G.
Sansone Co., supra, 55 Cal.App.3d at p. 458.) At its core, the PWL is not a mandate, but

a restraint on the manner in which the state spends ifs resources. This of course is the

8 Like the dissent, in Regents of University of California v. Aubry the Department of
Industrial Relations relied on our opinion in Division of Lab. Stds. Enforcement v.
Ericsson Information Systems, Inc. (1990) 221 Cal.App.3d 114 (Ericsson) for the
proposition that the PWL was a matter of statewide concern. The court in Regents of
University of California v. Aubry considered Ericsson and found it distinguishable: "In
Ericsson, a UC contract called for a private contractor installing a telephone system in an
existing UC building to pay prevailing wages, but UC did not specify what those wages
were nor did the contractor actually pay prevailing wages. The Department sought to
compel payment of prevailing wages. The court held: 'ds to this contract, UC[] is not
exempt from the public works prevailing wage laws.' [Citation.] The holding was based
on both the contractual prevailing wage requirement and the fact that the particular
contract did not involve internal UC affairs. The opinion's opening paragraph stated:
‘We hold [UC] is subject to the public works prevailing wage laws designed to protect
private sector employees on public works which do not involve the internal affairs of
[UC].' [Citation.] Thus, Ericsson does not stand for the proposition that the prevailing
wage law is always of statewide concern." (Regents of University of California v. Aubry,
supra, 42 Cal.App.4th at p. 590.) We agree with the court in Regents of University of
California v. Aubry: our opinion in Ericsson does not establish that the PWL is a matter
of statewide concern, where, as here, an independent agency has decided not to impose
its requirements on public works contractors.
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import of the Legislature's decision that the PWL not apply to private contracts: under
the PWL, local labor markets determine wages and working conditions by way of local
bargaining between private contractors and employees without interference from the
Legislature. Contrary to SBCTC's argument, our Legislature's decision to restrain the
impact of state spending on local labor markets does not compel the conclusion that any
other impact on those markets is a matter of statewide concern. Viewed in this context, it
is easy to understand why the cases have consistently found that, while a proper exercise
over the manner in which state funds are employed, the PWL does not touch upon
matters of statewide concern sufficient to outweigh the power of charter cities over their
municipal affairs.

11

Resolution of the Conflict Between
the PWL & Vista's Contracting Ordinance

As we have noted, by way of its adoption of an ordinance, Vista has attempted to
relieve itself of any obligation to comply with the PWL with respect to projects financed
solely from city revenue. Vista's attempt to avoid application of the PWL is in direct
conflict with the PWL, which, from the time the statute was enacted in 1937, has
expressly applied to charter cities. (See § 1720, subd. (a)(3); Stats. 1937, ch. 90, p. 241.)
Thus, this is not a case where we can avoid consideration of the municipal affairs
doctrine by way of construing either the local enactment or the state statute in a manner

which averts such a conflict. (See California Federal, supra, 54 Cal.3d at pp. 16-17.)
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Because there is a genuine conflict between Vista's contracting ordinance and the
PWL, we must consider first whether the PWL addresses a matter of statewide concern.
Only after we have found a statewide concern are we required to determine whether the
PWL addresses it in manner reasonably related to that concern and narrowly tailored to
limit incursion on legitimate municipal interests. (See Johnson v. Bradley, supra, 4
Cal.4th at p. 404.)

For a host of reasons, we find the matters the PWL addresses are not matters of
statewide concern. That is to say, the wages paid on local public works projects are not
matters of sufficient extramural dimension to support legislative intervention. We begin
by reiterating the unambiguous statement of the court in Johnson v. Bradley: " '[W]e can
think of nothing that is of greater municipal concern than how a city's tax dollars will be
spent; nor anything which could be of less interest to taxpayers of other jurisdictions.' "
(4 Cal.4th at p. 407.) This statement largely articulates one of the principal rationales
underlying the cases which have consistently rejected application of the PWL to charter
cities or other independent agencies. (See Charleville, Vial and Regents of University of
California v. Aubry, see also Sonoma County and San Francisco Labor Council.)
Plainly, overly the last nearly 80 years, courts have found that as a practical matter a
municipality's public works spending decisions are a matter of fundamental importance to
the municipality and of limited importance to either the state or neighboring jurisdictions.

However, that does not end our analysis. As the court in California Federal
instructed, we must resist the temptation to determine that particular kinds of municipal

decisions are either categorically insulated from regulation by the Legislature or
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categorically subject to it. (California Federal, supra, 54 Cal.3d at pp. 17-18.) Where,
as here, previous decisions have favored municipal power over state regulation, the
Legislature may nonetheless intervene at a later point if a fact-bound justification is
subsequently demonstrated. (/d. at p. 18.) Thus, in the end, the question we face is
§vhether either the Legislature or the SBCTC have demonstrated a fact-bound

justification for application of the PWL to charter cities. As we explain more fully, we

do not find any such justification on the record presented.?

The biggest hurdle to any departure from the holdings in Charleville and the cases
which have consistently followed it, is the fact that, in its essential dimensions, the PWL
has not changed since its enactment. As was the case with its predecessor, the Public
Wage Rate Act, and as has been the case since the PWL itself was enacted in 1937, the
PWL does not regulate private construction contracts. Given the fact that any number of
charter cities in this state are of modest size and population, and, until quite recently,
given the size of just the homebuilding portion of the construction industry, it is does not
take undue speculation to recognize that in any given locality the volume of private
construction activity is likely to match or exceed the volume of a municipality's public
works contracts. As has been the case since the PWL was enacted, in this factual context,

it is difficult to conclude the extraterritorial impact of a municipality's contracting

9 We of course recognize that we must give deference to economic determinations
of the Legislature. (California Federal, supra, 54 Cal.3d at p. 24.) However,
notwithstanding such deference, application of article XI, section 5, is a judicial function
which requires that we exercise our "independent judgment." (/bid., fn. 21.)
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practices is significant and substantial enough to warrant subordination of a
municipality's power over its spending, when the Legislature itself has determined that no
regulation is necessary with respect to what, in any particular area, might be an equal or a
far larger volume of private contracting.

We of course recognize that a municipality's public works spending is likely to
have an impact beyond its borders. Obviously, any given public works project is likely to
require labor and material from beyond a particular municipality's borders. However, the
standard we apply here is not whether the spending has any impact beyond a
municipality's borders. In our fluid economy, all spending by a municipality, whether for
public works or other matters, is likely to have an impact beyond its borders. Thus, an
expansive standard which permitted legislative action whenever municipal spending has
an extraterritorial impact would permit legislative intervention in virtually all aspects of
municipal governance. That of course is precisely the standard and the result the court in
Johnson v. Bradley rejected. (See Johnson v. Bradley, supra, 4 Cal.4th at p. 407.)

Rather, in considering whether an area of conflicting state and municipal taxation
or regulation truly involves a matter of statewide concern, we must consider whether the
extraterritorial impact of a city's taxation ér regulation as a practical matter interferes in a
substantial way with a policy the Legislature is attempting to advance. This of course
brings as back to the fact that the PWL is not a law of general application. As we have
discussed, the PWL represents a legislative determination that state contracting have no
impact on local collective bargaining agreements. The practical reality which the

holdings in Charleville, Sonoma County, San Francisco Labor Council, Vial and Regents
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of University of California v. Aubry appear to recognize is that the state government's
determination, that ifs contracting be labor neutral, is not undermined by the desire of
other agencies and municipalities to obtain public works at the lowest possible cost.

In addition to the difficulty posed by the fact that the PWL is not a law of general
application, in light of the court's holding in California Federal, we think it is also
important to recognize the policies advanced by the PWL are not matters which require
uniform treatment. Unlike the detailed and comprehensive system of taxation
considered in California Federal, in 'which one city's variance could thwart a carefully
balanced legislative scheme, as we have seen the Legislature itself has enacted a number
of exceptions to application of the PWL to publicly-supported construction projects. The
elasticity we see in those legislative exceptions substantially undermines any suggestion

the overall policy of the law would be undermined by a municipality's determination the

PWL not apply to a particular project. 10

We recognize the SBCTC relies to a great extent on the fact that in addition to
providing a mechanism for setting wages, the PWL also plays a major role in the state's
apprenticeship training program. (See § 1777.5 et seq.) However, application of this

aspect of the PWL to charter cities faces the same hurdles the statute as a whole faces:

10 Although we do not reach the question of whether the PWL is narrowly tailored to
avoid unnecessary incursion into legitimate areas of local concern, the fact that the
Legislature itself has been able to tailor the PWL so that the statute does not hinder
competing policy interests identified by the Legislature would be relevant in considering
whether blanket application of the PWL to all local public works projects is necessary to
meet the policy goals of the PWL.
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the apprenticeship requirements do not apply to the significant portion of the labor
market devoted to private contracting and are subject to the very same exceptions the
Legislature has created for the statute as a whole.

Against what are the undeniable structural aspects of the PWL—its lack of
application to private contracts and its elasticity—we must weigh the Legislature's own
statements about the need to have the law apply to charter cities and evidence in the
record which supports that legislative determination. (See California Federal, supra, 54
Cal.3d at pp. 23-24.) In affirming its intent that the prevailing wage law should apply to
charter cities because it viewed the law as a matter of statewide concern, the Legislature
stated:

"WHEREAS, The Legislature has declared that the payment of prevailing wages
on public projects is a matter of statewide concern; and

"WHEREAS, Payment of the prevailing rate of per diem wages to workers
employed on public projects is necessary to attract the most skilled workers for the
project and to ensure that work of the highest quality is performed on these projects; and

"WHEREAS, Public works projects should never undermine the wage base in a
community and the requirement that workers on public works projects be ‘paid the
prevailing rate of per diem wages ensures that the local wage base is not lowered . . . ;

and
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"WHEREAS, The Court of Appeal held in City of Long Beach v. Department of

Industrial Relations . . . ,11 that the state's prevailing wage law addresses matters of
statewide concern and therefore applies to projects subsidized by all public agencies,
including chartered cities; and

"WHEREAS, The state's system for promoting quality apprenticeship training in
the construction trades depends upon the incentives provided by the prevailing wage law;
now, therefore, be it

"Resolved by the Senate of the State of California, the Assembly thereof
concurring, That the Legislature reaffirms its intent for the state prevailing wage law to
apply broadly to all projects subsidized with public funds, including the projects of
chartered citieé, as the law addresses important statewide concerns." (Sen. Conc. Res.
No. 49, Stats. 2003 (2003-2004 Res. Sess.) res. ch. 135, pp. 97-98.)

Given the structural contours of the PWL, the Legislature's determination that the
PWL addresses matters of statewide concern, while entitled to deference, is not very
helpful. As we have discussed, any consideration of the basic structure of the PWL and
its exceptions leads to the conclusion that the public works activities of a municipality are
not likely to interfere in a material manner with the stability of any regional labor market.
The Legislature's statement of intent does not offer any rationale which contradicts that

conclusion. In this regard, the Legislature's PWL findings are in marked contrast to the

11 The Legislature was referring to the Court of Appeal opinion in City of Long
Beach v. Department of Industrial Relations, which was superseded by the opinion in
City of Long Beach v. Department of Industrial Relations, supra, 34 Cal.4th 942,
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finding the Legislature made with respect to the need for uniform taxation of savings and
loans and considered by the court in California Federal. While the Legislature's findings
with respect to the savings and loan industry set forth a clear rationale for preemption and
uniformity—the need to promote a stable statewide competitive environment—here, the
Legislature has not articulated any rationale which would support the conclusion that
complete preemption of municipal public works contracting is needed to protect regional
labor markets. As the Supreme Court has stated, "legislative declarations that a subject is
one of statewide concern do not ipse dixit make it so . .. ." (California Federal, supra,
54 Cal.3d 24, fn. 21.)

In addition to the legislative statement of intent, the record also contains a
declaration from SBCTC's president, Robert Balgenorth. Balgenorth states that
California-based construction workers typically move from project to project, and often
move from contractor to contractor. Because of the construction industry's mobile
workforce, local craft unions and district labor councils throughout the state have
negotiated collective bargaining agreements that "provide for uniform hourly wages,
regardless of the contractor employing the worker, and require contractors to contribute
to the same multi-employer benefits plan." "This labor relations structure enables
signatory contractors to respond to fluctuating demands for labor and enables
construction workers to maintain steady employment and to receive health and pension
benefits" even though they move between the jobsites of different contractors.

Balgenorth also states: "It is not uncommon for local construction workers in

California to travel 50 miles or even 100 miles from their homes to the jobsite," and "It
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would be unusual in California today to find a construction project on which all the
contractors and workers on the project are from the same city in which the project is
located." Consistent with the mobile nature of the labor force, "[a] web of labor
agreements sets the terms and conditions of employment for union construction workers
throughout California. All or virtually all of these labor agreements cover geographic
areas that are much larger than the boundaries of an individual city. These labor
agreements typically set uniform terms and conditions of employment on a countywide,
multi-county, or regional basis, depending on the craft and geographic area." "For
example, the City of Vista would form only part of the geographic area covered by
collective bargaining agreements for the construction trades in the area, and construction
hiring halls would dispatch workers to jobsites throughout the county or region, not just
in the City of Vista."

The record also contains information with respect to the manner in which
prevailing wages for the construction industry are set by the Director. The process
employed by he Director "typically results in a prevailing wage rate that mirrors the
wages negotiated in the corresponding master collective bargaining agreement." The
prevailing wages set by the Director "[cover] geographic areas that are at least the size of
an entire county," and "[p]revailing wage rates for the basic construction trades are
typically published for an entire multi-county region or for the entire state."

Plainly, both the Balgenorth declaration and the Director's methodology establish
that the labor markets in the construction trades are regional rather than local. However,

what these parts of the record do not assist us with is in determining whether municipal
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public works contracting has a material impact on those markets. In this regard, the
record here is again in marked contrast to the record considered in California Federal.
As we have noted, in California Federal the trial court considered several days of expert
testimony and a large volume of congressional reports and studies which described the
economic and regulatory environment affecting the savings and loan industry and the
necessity for the uniform treatment of savings and loans. (See California Federal, supra,
54 Cal.3d at p. 20, fn. 16.) That factual record permitted the court to conclude not only
that the question of the aggregate taxation of savings and loans was a matter of statewide
concern, but that the Legislature's resolution of the issue was narrowly tailored. (Id. at p.
24.) Here, in contrast, the factual record presented by the SBCTC offers no evidence
which suggests the contracting activity of municipalities materially impacts regional
labor markets.

We emphasize that our unwillingness to impose the PWL on municipalities does
not arise out of any undue perception of our power to review legislative determinations.
It is the face of the PWL itself—its lack of general application and its exceptions—which
prevent us from reaching such a result. Were we to ignore the actual provisions of the
statute and the manner in which it operates, we would abdicate our responsibility to
insure that municipalities are provided the protection given to them by article XI, section
5, subdivision (a) of the California Constitution.

In sum then, as currently drafted, the PWL does not address matters of statewide
concern. Its limitations and exceptions persuade us that municipal public works projects

do not have such an extramural dimension as would warrant legislative intervention in an
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otherwise strictly municipal affair. Having reached this conclusion, we need not address

whether the PWL is reasonably related to any statewide concern or narrowly tailored to

avoid unnecessary incursion into legitimate areas of local concern.12

CONCLUSION

Our conclusion the PWL does not touch upon matters of statewide concern should

not be interpreted as any judgment as to whether the statute advances worthy objectives
or whether it does so effectively. As is often the case, the question we face here is not
whether the decision of a correlative branch or tribunal was wise, but whether a particular
branch, agency or tribunal had the power to make the decision we are called upon to
review. In light of California Constitution article XI, section 5, subdivision (a), and in
light of the manner in which the PWL operates, charter cities, not the Legislature, retain
the power to determine whether the statute's provisions will govern their public works
contracts.

DISPOSITION

The judgment of the trial court is affirmed.

BENKE, Acting P. J.
I CONCUR:

HUFFMAN, J.

12 Moreover, we need not and do not reach Vista's alternative contention the PWL is
an unfunded mandate within the meaning of article XIIIB, section 6.
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IRION, J., Dissenting:
While I understand the great interest that a charter city has in deciding how its

money is spent, I respectfully dissent from the majority's conclusion that charter cities are

not required to comply with California's prevailing wage law (Lab. Code,] §§ 1720-
1780) (the prevailing wage law) in constructing public works projects with municipal
funds. I fundamentally disagree with my colleagues' analysis because it diverges from
the analytical construct for the judicial mediation of jurisdictional disputes between
charter cities and the Legislature set forth by our Supreme Court in California Fed.
Savings & Loan Assn. v. City of Los Angeles (1991) 54 Cal.3d 1 (California Federal) and
Johnson v. Bradley (1992) 4 Cal.4th 389 (Johnson). Applying the proper iegal
framework to the facts in the record, I conclude that the City of Vista (Vista) is required
to comply with the prevailing wage law. I would thus reverse the trial court and remand
with directions that the trial court issue a peremptory writ of mandate in favor of State
Building and Construction Trades Council of California, AFL-CIO (SBCTC).
A. The Majority Applies the Wrong Analytical Construct

According to our Supreme Court, when analyzing whether a state law takes
precedence over a charter city's conflicting enactment, a court must first focus on whether

the Legislature's purpose for passing the state law — here the prevailing wage law —

1 Unless otherwise indicated, all further statutory references are to the Labor Code.



reflects a matter of statewide concern.2 The question is whether there is a "a convincing
basis for legislative action originating in extramunicipal concerns." (California Federal,
supra, 54 Cal.3d at p. 18, italics added.) If the analysis shows that the Legislature's
purpose for passing the law reflects a matter of statewide concern, the court then
proceeds to the second and third inquiries, namely, (a) whether the law, as enacted, is
reasonably related to advancing the Legislature's identified extramunicipal purpose (i.e.,
"reasonably related to the resolution of [the Legislature's] concern") (Johnson, supra, 4
Cal.4th at p. 404), and (b) whether the law is "'narrowly tailored' to limit incursion into
legitimate municipal interests." (/bid.)

California Federal examined whether a law prohibiting municipal taxation of
savings banks applied to charter cities. Our Supreme Court determined that the
Legislature's purpose for enacting the law was to regulate the aggregate intrastate income
tax burden on savings banks. (California Federal, supra, 54 Cal.3d at pp. 22-24.) It then
focused on whether that purpose reflected a statewide concern. (/d. at pp. 23-24 [framing
the issue as "whether the income tax burden on financial corporations, especially savings
banks — including the component imposed by municipalities — is of sufficient

extramural dimension to support legislative measures reasonably related to its resolution"

(italics added)].)

2 As our Supreme Court has explained, before undertaking an analysis as to whether
a charter city is required to follow a conflicting state law, a court must first satisfy itself
that there is an actual conflict between the state law and the municipal law. (California
Federal, supra, 54 Cal.3d at p. 16.) I agree with my colleagues that in this case an actual
conflict exists. '



Similarly, in Johnson, supra, 4 Cal.4th 389, our Supreme Court focused on the
Legislature's purpose for enacting the state law at issue, which prohibited the public
financing of statewide and local elections. Johnson discussed the several possible
legislative purposes for the state law, including (1) regulating how local tax proceeds are
expended; (2) preventing public financing of "'non-mainstream'" candidates; and
(3) enhancing the integrity of the electoral process at the state and local level. It
concluded that the third of those possible legislative bases for enacting the law —
enhancing the integrity of the electoral process — reflected a statewide concern. (Id. at
pp. 408, 409.) Johnson then proceeded to the second step of the analysis to determine
whether the state law was reasonably related to achieving the goal of enhancing electoral
integrity, and concluded that it was not. (Id. at pp. 410-411.)

Here, the majority concludes that the prevailing wage law does not reflect a matter
of statewide concern. However, in doing so, it conducts the wrong inquiry. According to
the majority, the dispositive inquiry in determining the existence of a statewide concern is
" whether the policies supporting the prevailing wage law would be undermined if
municipalities were not subject to the law. (Majority opn. at p. 34 [framing the inquiry as
"whether the extraterritorial impact of a city's taxation or regulation as a practical matter
interferes in a substantial way with a policy the Legislature is attempting to advance"]; id.
at p. 35 [analyzing whether "the overall policy of the law would be undermined by a
municipality's determination the [prevailing wage law] not apply to a particular
project"].) Assuming, without expressly saying so, that the policy behind the prevailing

wage law is the "stability of any regional labor market" (id. at p. 37), my colleagues



determine that "the public works activities of a municipality are not likely to interfere in a
material manner with the stability of any regional labor market" (ibid.), and that the
record fails to establish that "municipal public works contracting has a material impact on
[regional labor] markets" (id. at pp. 39-40). My colleagues thus conclude that the
prevailing wage law is not a matter of statewide concern.

This approach does not follow the analytical construct set forth in California
Federal and Johnson. The majority's analysis does not focus on whether, in enacting the
prevailing wage law, the Legislature was motivated by a statewide, or extramunicipal,
concern. Instead, by inquiring whether the prevailing wage law has a substantial impact
on the stability of the regional labor markets, my colleagues improperly perform an
inquiry into the effectiveness and advisability of the prevailing wage law. Our Supreme
Court in California Federal expressly advised against such an approach when it
cautioned that "[t]he question is not whether the amendment [of the laws governing
municipal taxation of savings banks] was prudent public policy or whether the municipal
tax burden on savings banks has sufficient impact on the industry's financial health to
make the change to a net income tax system an advisable or effective measure."
(California Federal, supra, 54 Cal.3d at p. 23, italics added.)

B. The Majority's Reliance on Case Law Is Unpersuasive

My colleagues also conclude that the prevailing wage law is not a matter of
statewide concern by relying on our Supreme Court's decision in City of Pasadena v.
Charleville (1932) 215 Cal. 384, 389 (Charleville) and on other cases that they describe

as having "consistently rejected application of the [prevailing wage law] to charter cities



or other independent agencies." (Majority opn. at p. 32 [citing Vial v. City of San Diego
(1981) 122 Cal.App.3d 346 (Vial); Sonoma County Organization of Public Employees v.
County of Sonoma (1979) 23 Cal.3d 296 (Sonoma County); San Francisco Labor Council
v. Regents of University of California (1980) 26 Cal.3d 785 (San Francisco Labor
Council); Regents of University of California v. Aubry (1996) 42 Cal.App.4th 579
(Aubry)].) In my View, those authorities are not applicable here. Further, as I will
explain, the authorities have not been "consistent[]" in their conclusions that the
prevailing wage law is not a matter of statewide concern. (Majority opn. at p. 32.)
Indeed, our own court's decision in Division of Lab. Stds. Enforcement v. Ericsson
Information Systems, Inc. (1990) 221 Cal.App.3d 114 (Ericsson) concluded that the
prevailing wage law reflects a matter of statewide concern.

1. Charleville and Vial Are Not Controlling

The majority's reliance on Charleville is not persuasive. Charleville concluded
that Pasadena, as a charter city, was not required to include a provision for payment of
the general prevailing wage in its public works contract for the cqnstruction of a fence
around a municipal reservoir, despite the Legislature's enactment of the predecessor to
the current prevailing wage law, i.e., the Public Works Wage Rate Act of 1931 (Stats.
1931, ch. 397, §§ 2, 4). (Charleville, supra, 215 Cal. at p. 393.) For several reasons,
Charleville is no longer controlling authority on the issue of whether a charter city may
exempt itself from compliance with the prevailing wage law.

First, Charleville is predicated on the assumption that the Legislature has limited

authority to regulate the terms and conditions of private employment, including minimum



wages. That assumption is no longer valid, as the constitutionality of general minimum
wage laws is now beyond question. (See West Coast Hotel Co. v. Parrish (1937) 3~OO
U.S. 379; Cal. Const., art. XIV, § 1 ["The Legislature may provide for minimum wages
and for the general welfare of employees"].) Thus, unlike in the era of Charleville, a
court today considering whether the current prevailing wage law is based on a statewide
concern may look to the Legislature's interest in regulating the terms and conditions of
private sector employment and the functioning of private labor markets.3

Second, in at least two important respects, the current prevailing wage law differs
significantly from the Public Works Wage Rate Act of 1931 at issue in Charleville. The
Public Works Wage Rate Act of 1931 required the public body awarding the contract to

make its own determination of the general prevailing rate of per diem wages in its own

locality.4 In contrast, the current prevailing wage statute provides that California's

3 Our Supreme Court has recognized that "the 'constitutional concept of municipal
affairs . . . changes with the changing conditions upon which it is to operate. What may
at one time have been a matter of local concern may at a later time become a matter of
state concern controlled by the general laws of the state." (Bishop v. City of San Jose
(1969) 1 Cal.3d 56, 63.) This observation applies equally to changes in the underlying
legal landscape — such as the constitutionality of minimum wage laws — which may
impact whether a law reflects a matter of statewide concern.

4 According to law applicable when Charleville was decided, " '[t]he public body
awarding any contract for public work . . . shall ascertain the general prevailing rate of
per diem wages in the locality in which the work is to be performed . . ., and shall
specify in the call for bids for said contract, and in the contract itself, what the general
prevailing rate of per diem wages in the said locality is for each craft or type of workman
needed to execute the contract.'" (Metropolitan Water Dist. v. Whitsett (1932) 215 Cal.
400, 404 (Whitsett) [quoting the Public Works Wage Rate Act of 1931].) The law
provided that "'[t]he term "general prevailing rate of per diem wages" shall be the rate



ad

Department of Industrial Relations determines prevailing wage rates based on statutory
criteria, and those wage determinations cover an entire county or multicounty region.

(§§ 1773, 1773.1, 1773.9.) In addition, the Public Works Wage Rate Act of 1931 did not
contain any provisions relating to the hiring of apprentices or making contributions to
apprentice training programs. (Stats. 1931, ch. 397, § 1-6; Whitsett, supra, 215 Cal. at
pp- 404, 406.) In contrast, the current prevailing wage law contains extensive provisions
concerning apprentice training including, among other things, that a public agency
awarding a public works contract require that a certain percentage of the workers on the
project be apprentices (§ 1777.5, subds. (b)-(d), (n)), and that contractors who employ
workers in any apprenticeable trade on a public works project make monetary
contributions to the California Apprenticeship Council or to an approved apprenticeship
program (§ 1777.5, subd. (m)(1)).

Third, and finally, Charleville no longer appears to be controlling authority on the
issue of whether a charter city may exempt itself from compliance with the prevailing
wage law, as our Supreme Court recently described the exact issue as an "open" and
"important” question. (City of Long Beach v. Department of Industrial Relations (2004)
34 Cal.4th 942, 947.)

The majority also relies on Vial, supra, 122 Cal.App.3d 346, which held that the

prevailing wage law did not apply to charter cities. However, Vial relied on Charleville

determined upon as such rate by the public body awarding the contract, or authorizing the
work, whose decision shall be final.'" (Whitsett, at p. 406.)



as the sole basis for its analysis. Having concluded that Charleville does not control the
issue of whether a charter city may exempt itself from compliance with the prevailing
wage law, I conclude as well that Vial is no longer controlling authority. I further find
Vial to be unpersuasive because its analytical approach is inconsistent with the approach
later set out by our Supreme Court in California Federal, which focuses on the nature of
the state law at issue. (California Federal, supra, 54 Cal.3d at p. 17.) Instead of
focusing on the nature of the state law, Vial incorrectly focused on whether "the projects
in question are within the realm of 'municipal affairs.'" (Vial, at p. 348, italics added.)

2. Sonoma County and San Francisco Labor Council Are Not Applicable

My colleagues cite Sonoma County, supra, 23 Cal.3d 296, and San Francisco
Labor Council, supra, 26 Cal.3d 785, in support of their conclusion that the prevailing
wage law is not a matter of statewide concern. Those case are not applicable because
they both deal with the Legislature's attempt to set the internal salaries of the public
agencies at issue. Specifically, Sonoma County held that a charter city was exempt from
general laws that would have set the compensation that a city pays its own employees by

prohibiting certain cost of living increases for those employees. (Sonoma County, at

pp- 314-318.) Sonoma County relied on a constitutional provision giving "'plenary

authority' to cities to provide in their charters for the compensation of their employees"
(id. at p. 316, citing Cal. Const., art. X1, § 5, subd. (b)), and thus concluded that "the
salaries of local employees of a charter city constitute municipal affairs and are not
subject to general laws." (Sonoma County, atp. 317.) San Francisco Labor Council

concluded that because of the home rule provision applicable to the University of



California (Cal. Const., art. IX, § 9), the university was not required to comply with a

provision in the Education Code requiring that it ascertain and follow minimum and

maximum salary limits for its own employees.d

Here, we are not concerned with the Legislature's attempt to regulate the salaries
paid by a municipality to its own employees. Were that so, I would rely on the
constitutional provision cited in Sonoma County to conclude that Vista has plenary
authority to set the salary of its own employees. Instead, the prevailing wage law
concerns (1) the wages that must be paid by private contractors to the workers it hires to
fulfill public works contracts and (2) the provisions concerning apprentice training that
must be followed by those private contractors. Although public funds are involved in
Vista's contracting for its public works projects, public employment is not.

3. This Court's Decision in Ericcson, Which the Majority Does Not Follow, Is
More Persuasive than Aubry

The majority cites Aubry, supra, 42 Cal.App.4th 579, in which the Second District
held that because of the home rule provisions applicable to the University of California,
the prevailing wage law does not apply to it. However, the majority gives no weight to

an opposite decision by our own court. In Ericsson, supra, 221 Cal.App.3d 114, this

5 The majority quotes San Francisco Labor Council's statement that "our recent
decision in Sonoma County . . . leads us to conclude a prevailing wage requirement is not
a matter of statewide concern." (San Francisco Labor Council, supra, 26 Cal.3d at

p. 790.) Although this statement refers generally to "a prevailing wage requirement," our
Supreme Court plainly was not considering whether the prevailing wage law at issue here
(i.e., §§ 1720-1780) is a matter of statewide concern, but instead was referring to very
different statutes that set wages for University of California and municipal employees.



court concluded that "the protection afforded private sector employees working on public
projects is a matter of statewide concern and accordingly the public works prevailing
wage laws are applicable to the university." (Id. at p. 124, italics added.)

I would follow Ericsson as the more persuasive authority. Ericsson convincingly

identified the "interest in state control to ensure consistency in wage levels" as the

statewide concern behind the Legislature's enactment of the prevailing wage law.6
(Ericsson, supra, 221 Cal.App.3d at p. 124.) Aubry, in contrast, relied on San Francisco
Labor Council, supra, 26 Cal.3d 785, for its conclusion that the prevailing wage law is
not a matter of statewide concern. However, as already discussed, San Francisco Labor
Council does not control whether the prevailing wage law is a matter of statewide

concern, as it dealt with a statute regulating the University of California's own employees.

6 Unlike in the case of a charter city, under the home rule provision applicable to the
University of California, the university is required to follow a conflicting state law if two
separate requirements are met: (1) the law reflects a matter of statewide concern, and (2)
the law does not involve the internal affairs of the university. (San Francisco Labor
Council, supra, 26 Cal.3d at p. 789.) Applying this approach, Ericsson concluded that
the prevailing wage law "does not involve the university's internal affairs and is a matter
of statewide concern." (Ericsson, supra, 221 Cal. App.3d at p. 123, italics added.) Both
Aubry and my colleagues appear to suggest that Ericsson is distinguishable because it
based its decision, in part, on the finding that the university's internal affairs were not
implicated by the application of the prevailing wage law. I find the reasoning of Aubry
and my colleagues to be wholly unconvincing. In Ericcson, the question of whether the
university's internal affairs were implicated was treated as analytically separate from the
question of whether the prevailing wage law was a matter of statewide concern.
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C. Applying the Proper Inquiry to the Facts in the Record, the Prevailing Wage Law

Is a Matter of Statewide Concern, Has a Reasonable Relation to the Legislature's

Goals in Enacting It and Is Narrowly Tailored

Applying the proper inquiry set forth in California Federal and Johnson, 1
conclude that the prevailing wage law is a matter of statewide concern, has a reasonable
relation to the Legislature's goals in enacting it and is narrowly tailored.

1. The Legislative Purpose of the Prevailing Wage Law

As discussed above, under the approach set forth by our Supreme Court, the first
analytical step in mediating jurisdictional disputes between conflicting state and charter
city laws is to determine whether the Legislature's purpose in enacting the prevailing
wage law reflects a matter of statewide concern. To undertake this analysis, a court must
determine the Legislature's purpose in enacting the law.

Although a court may not accept, without question, the Legislature's statement that
a law constitutes a matter of statewide concern, a court may focus on the Legislature's
statements when attempting to ascertain the legislative purpose for the law. Although
"the Legislature is not the final arbiter as to what constitutes a matter of statewide
concern" (Sonoma County, supra, 23 Cal.3d at p. 316), we may give "'great weight' to
legislative statements of purpose." (California Federal, supra, 54 Cal.3d at p. 24, fn. 21.)

In several recent enactments amending the prevailing wage law, the Legislature
has explained the purpose for the prevailing wage law. It declared: (1) "Payment of the
prevailing rate of per diem wages to workers employed on public works is necessary to

attract the most skilled workers for the project and to ensure that work of the highest

quality is performed on these projects"; and (2) "Public works projects should never

11
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undermine the wage base in a community and requiring that workers on public works
projects be paid the prevailing rate of per diem wages ensures that the wage base is not
lowered." (Stats. 2002, chs. 868, § 1(a), (b), No. 11 West's Cal. Legis. Service, p. 4267,
sée also Stats. 2002, ch. 892, § 1(a)(1) & (2), No. 11 West's Cal. Legis. Service, p. 4335;
Stats. 2003, ch. 851, § 1(a)(1) & (2), No. 13 West's Cal. Legis. Service, p. 4898.)
Further, in a concurrent resolution passed in 2003, the Legislature stated, among other
things, that (1) "the state's system for promoting quality apprenticeship training in the
construction trades depends upon the incentives provided by the prevailing wage law,"
and (2) "the requirement that workers on public works projects be paid the prevailing rate
of per diem wages ensures that the local wage base is not lowered." (Sen. Conc. Res. No.
49, Stats. 2003 (2003-2004 Res. Sess.) res. ch. 135, pp. 97-98.)

Based on these legislative statements, the prevailing wage law appears to have
three fundamental purposes: (1) ensuring that public projects are of the highest quality;
(2) maintaining the wage base in the state's construction industry; and (3) promoting
quality apprentice training in the construction trades. SBCTC argues that two of thesg
purposes evidence statewide concerns. "First, the prevailing wage law addresses a
concern with making construction work an occupation that provides decent wages and
benefits. It addresses that concern by preventing public projects from driving down area
labor standards." "Second, the prevailing wage law addresses a concern with training the
next generation of skilled construction workers by requiring contractors on public

projects to hire apprentices."

12



In my view, using the proper legal construct, the record establishes that the
legislative purposes of (1) maintaining the wage base in the construction industry and
(2) promoting quality apprentice training in the construction trades are both matters of
statewide concern and, further, that the prevailing wage law is reasonably related to
advancing those purposes. I explain my rationale as follows.

2. The Legislative Purpose of Maintaining the Construction Industry's Wage

Base Is a Matter of Statewide Concern, and the Prevailing Wage Law Is
Reasonably Related to Addressing that Concern
a. Statewide Concern

In accordance with our Supreme Court's directive in California Federal and
Johnson, 1 first analyze whether the legislative goal of maintaining the construction
industry's wage base reflects a matter of statewide concern.

Our Supreme Court has clarified that when determining whether the legislative

purpose for a law reflects a matter of statewide concern, the term " 'statewide' refers to all
matters of more than local concern and thus includes matters the impact of which is
primarily regional rather than truly statewide." (Committee of Seven Thousand v.
Superior Court (1988) 45 Cal.3d 491, 505 (Committee of Seven Thousand).) Thus, we
must inquire whether the purposes behind the state law are "of sufficient extramural
dimension" and reflect "extramunicipal concerns." (California Federal, supra, 54 Cal.3d
at pp. 24, 18.) In general, "'municipal action which affects persons outside of the

municipality becomes to that extent a matter which the state is empowered to prohibit or

regulate.'" (Committee of Seven Thousand, at p. 505.)
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The legislative purpose of maintaining the wage base in the construction industry
has an extramunicipal dimension because it focuses on preserving a wage base that is
regional in nature, not merely municipal. As the majority acknowledges, the record
establishes that markets for construction labor cover more than the boundaries of a single
city, and wages and benefits are set based on collective bargaining agreements that cover
regional areas rather than cities. Further, as SBCTC's president Robert Balgenorth
explains, the prevailing wage law serves to maintain the level of wages in the
construction industry because "[a]bsent the prevailing wage law, union-signatory
contractors would have difficulty competing for work on public projects, which often
must be awarded to the lowest bidder. That would lead to downward pressure on
construction wages and benefits throughout the labor-market area, because union-
signatory contractors would seek concessions to remain competitive on public work."
Thus, in focusing on efforts to preserve the construction industry wage base through the
prevailing wage law, the Legislature was focused on the goal of preserving wages
throughout a region, rather than merely within the boundaries of a municipality. In short,
because the labor market area for the construction industry is regional, and not merely
confined to a single city, the downward pressure that the prevailing wage law seeks to
prevent is an extramunicipal concern.

The majority ignores the portion of Balgenorth's declaration quoted above, which,
while not expansive, is uncontradicted and is sufficient to establish that the prevailing

wage law seeks to maintain the level of wages in regional labor markets rather than
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merely in municipalities.” Our Supreme Court has instructed that in analyzing whether a
statute reflects an issue of statewide concern we must resolve any doubts in favor of the
applicability of the state law. (California Federal, supra, 54 Cal.3d at p. 24 [although

"'[t]here must always be doubt whether a matter . . . is of sufficient statewide concern'" to
justify intrusion into an otherwise municipal affair, "'[sJuch doubt . . . "must be resolved
in favor of the legislative authority of the state"'"].) I would resolve any doubts created

by the lack of an extensive record in this case in favor of finding that the legislative

purpose of preserving the construction industry's wage base is a matter of statewide

COI’lCCI‘I‘l.8

7 Significantly, Vista did not attempt to challenge Balgenorth's explanation of how
the prevailing wage law seeks to address the level of wages in regional labor markets and
submitted no evidence to the contrary.

8 Not only do my colleagues disregard Balgenorth's statements, they make an
unwarranted factual assumption that, in my view, has no basis in the record or in fact.
Without citation to any evidence in the record, and based on an unwarranted assumption
about the low percentage of construction projects that are publicly financed, my
colleagues conclude that in the absence of a prevailing wage law "the public works
activities of a municipality are not likely to interfere in a material manner with the
stability of any regional labor market." (Majority opn. at p. 37.) However, statistics
show that public construction represents approximately one-quarter of the total
construction dollars spent in the United States. (Petersen & Godtland, Benefits vs.
Wages: How Prevailing Wage Laws Affect the Mix and Magnitude of Compensation to
Construction Workers in The Economics of Prevailing Wage Laws (Azari-Rad et al.
edits., 2005) p. 192, citing U.S. Bureau of Census, Statistical Abstract of the United
States, 2002.) Economists have concluded that prevailing wage laws have a substantial
impact on the level of wages in the construction industry. (Petersen & Godtland, supra,
at p. 191 [concluding that "compensation levels to construction workers are significantly
higher under prevailing wage laws"].) I acknowledge that economists and policy makers
might reach different conclusions about the efficacy of prevailing wage laws, as such
laws often have been the subject of political controversy. (Azari-Rad et al., Introduction:
Prevailing Wage Regulations and Public Policy in the Construction Industry in The
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b. Reasonably Related

Having concluded that the legislative purpose of maintaining the construction
industry’s wage base is a statewide concern, I next consider whether the record supports
the conclusion that the provisions of the prevailing wage law are reasonably related to
advancing that legislative purpose. (California Federal, supra, 54 Cal.3d atp. 17
[considering whether "the statute is reasonably related to [the] resolution” of the
Legislature's statewide concern in enacting the law].)

The resolution of that inquiry flows plainly from the facts and reasoning already
set forth above. As Balgenorth explains, the prevailing wage law promotes the goal of
maintaining the construction industry's wage base because it permits union-signatory
contractors to submit competitive bids for public works projects, and thus it avoids the
situation in which union-signatory contractors are forced to seek wage concessions in
collective bargaining agreements so that they can compete with nonunion contractors in
bidding on public works projects. Based on that evidence, I would conclude that the
prevailing wage law is reasonably related to achieving the legislative purpose of

maintaining the construction industry's wage base.

Economics of Prevailing Wage Laws, supra, pp. 16-19 [describing the current debate
over the advisability of prevailing wage laws].) However, the advisability of passing the
prevailing wage law in an attempt to maintain the wage base in the construction industry
is not a question for judicial resolution, but rather is a policy question properly left to the
Legislature. (See California Federal, supra, 54 Cal.3d at p. 23 [the proper inquiry for the
court 1s not whether the state law at issue is "an advisable or effective measure"].) For
the purposes of a court's analysis, it is sufficient that the prevailing wage law is
reasonably related to advancing the goal set by the Legislature. As I will explain, the
record establishes that the law is reasonably related to advancing the Legislature's goals.

16



3. The Legislative Purpose of Promoting Quality Apprentice Training Is a
Matter of Statewide Concern and the Prevailing Wage Law Is Reasonably
Related to Addressing that Concern
a. Statewide Concern

The second legislative purpose underlying the prevailing wage law identified by
SBCTC is to promote quality apprentice training in the construction industry. The first
step in the analytical inquiry with respect to that legislative purpose is to determine
- whether it reflects a matter of statewide concern.

Because the majority does not detail the provisions of the prevailing wage law
relating to apprentice training, I begin my discussion with a review of those provisions.
First, the prevailing wage law contains provisions concerning the hiring of apprentices on
public work projects. Specifically the law requires, subject to certain exceptions, that
contractors working on public works projects hire a certain ratio of apprentices on the
project (§ 1777.5, subds. (b)-(d), (n)), and contractors may pay those apprentices a
reduced apprentice wage if the apprentices are enrolled in a state-approved training
program. (Id., subd. (c).) Second, the prevailing wage law requires that contractors who
employ workers in any apprenticeable trade on a public works project make monetary
contributions to the California Apprenticeship Council or to a state-approved apprentice
training program in "the same amount that the director [of the Department of Industrial
Relations (the Director)] determines is the prevailing amount of apprenticeship training
contributions in the area of the public works site." (Id., subd. (m)(1).) The funds

received by the California Apprenticeship Council are distributed as grants to state-

approved apprentice training programs. (/d., subd. (m)(2).) Public works contracts must

17



B

contain provisions requiring compliance with these aspects of the prevailing wage law.
(1d., subd. (n).)

The state has long been involved in the area of apprentice training in the
construction industry through the Shelley-Maloney Apprenticeship Labor Standards Act
of 1939 (the Shelley-Maloney Act), which is codified as section 3070 et seq. (See
Southern Cal. Ch. of Associated Builders etc. Com. v. California Apprenticeship Council
(1992) 4 Cal.4th 422, 433 (Associated Builders).) Pursuant to the Shelley-Maloney Act,
apprentiée training in the construction industry is administered by the Division of
Apprenticeship Standards of the Department of Industrial Relations (the Division) and
through the California Apprenticeship Council within the Division. (4ssociated Builders,
at p. 433; see also §§ 3070-3073.) The California Apprenticeship Council meets at least
quarterly and issues rules and regulations that establish apprenticeship standards, equal
opportunity and affirmative action requirements for apprenticeship programs, and criteria
for selection procedures for apprentices. (§ 3071; Associated Builders, at p. 433.) "The
goals of California's regulatory scheme are to 'foster, promote, and develop the welfare of
the apprentice and industry, improve the working conditions of apprentices, and advance
their opportunities for profitable employment . . . .'"" (Associated Builders and
Contractors of Southern California, Inc. v. Nunn (9th Cir. 2004) 356 F.3d 979, 982,
citing § 3073.) "California fulfills these goals by offering a variety of incentives to
encourage apprenticeship programs to seek state approval, which can be obtained if the

programs comply with specified state standards[, including] direct financial assistance."
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(Nunn, at p. 982, citing § 3074 & Cal. Code Regs,, tit. 8, § 212.)9 "[A]n apprentice who
completes an approved training program obtains a certificate of completion" from the
Division "naming him or her a skilled journeyman in the chosen trade." (A4ssociated
Builders, supra, 4 Cal.4th at p. 429, citing Cal. Code Regs., tit. 8, § 224.)

As reflected by our Supreme Court's decision in California Federal, a court may
rely on the state's comprehensive regulation of an area to determine that legislation
pertaining to that area was motivated by a matter of statewide concern. In California
Federal, the court determined that "because comprehensive regulation of savings banks
takes place almost entirely at state and federal levels," the Legislature's purpose in
enacting the state law at issue, which regulated municipal taxation of savings banks,
reflected a statewide concern. (California Federal, supra, 54 Cal.3d at p. 23.) Here,
based on the state's comprehensive regulation of apprentice training programs through the
Shelley-Maloney Act, I conclude that in enacting the prevailing wage law with the
purpose of promoting quality apprentice training in the construction industry, the
Legislature was motivated by a matter of longstanding statewide concern.

My conclusion that the apprentice training provisions of the prevailing wage law

reflect a matter of statewide concern is buttressed by our Supreme Court's teaching that

9 "An apprenticeship program in California may be sponsored by an individual
employer, an individual labor union, a group of employers, a group of labor
organizations, or by a joint management-labor venture (a so-called joint apprenticeship
committee)." (California Div. of Labor Standards Enforcement v. Dillingham Constr.,
N.A., Inc. (1997) 519 U.S. 316, 321, citing § 3075.) An apprentice training program must
comply with a detailed list of specifications to obtain state approval. (4ssociated
Builders, supra, 4 Cal.4th at p. 434, citing Cal. Code Regs., tit. 8, § 212.)
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when the Legislature is motivated by "matters of more than local concern" that are
"primarily regional," the law at issue reflects a matter of statewide concern. (Committee
of Seven Thousand, supra, 45 Cal.3d at p. 505.) Here, as Balgenorth explains, apprentice
training programs in the construction industry cover county or multi-county areas, and
when apprentices complete the training programs, they enter regional labor markets.
Thus, in aiming to promote apprentice training in the construction industry, the
Legislature was focused on promoting regional training programs and in furthering the
education and training of a regional workforce. The regional focus of the apprentice
training programs indicates that Legislature was motivated by a statewide concern in
enacting the apprentice training provisions of the prevailing wage law.

b. Reasonably Related

Having determined that the apprentice training provisions in the prevailing wage
law reflect a matter of statewide concern, the next analytical step is to determine whether
those provisions are reasonably related to the legislative goal of promoting quality
apprentice training in the construction industry. (California Federal, supra, 54 Cal.3d at
p- 17.) Three aspects of the law convince me that they are.

First, the portion of the prevailing wage law requiring that contractors hire a
certain ratio of apprentices on public works projects advances the legislative goal of
promoting quality apprentice training because it ensures that there will be on-the-job
training opportunities for workers enrolled in the training programs. As Balgenorth
explains, apprentice training programs are a combination of on-the-job training and

classroom work, and the prevailing wage law "provides employment for apprentices so
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they can obtain the necessary on-the-job training in a variety of work processes to
graduate from the [apprentice training] programs."

Second, as Balgenorth explains, the requirement that contractors on public works
projects make monetary contributions to the California Apprenticeship Council or to a
state-approved apprentice training program "supports the apprenticeship system" because
it requires employers to contribute to the cost of the training programs and thus
strengthens them. Balgenorth points out that given the mobile nature of the construction
industry workforce, contractors would be reluctant to invest the resources in training an
apprentice for a multi-year period if not for the mandate provided by the prevailing wage
law.

Third, and finally, the prevailing wage law specifically advances the legislative
goal of promoting quality apprentice training programs because under the law
(1) contractors' monetary contributions go toward state-approved programs, which, by
definition, meet the standards for quality set by the Division; and (2) contractors are
permitted to pay the reduced apprentice wage on public works projects only for
apprentices in state-approved training programs, which has the effect of promoting those
programs that meet the Division's quality standards.

Based on all of these cohsiderations, I would conclude that the prevailing wage
law is reasonably related to the goal of promoting quality apprentice training in the

construction industry.
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4, The Prevailing Wage Law Is Narrowly Tailored
Applying the final step of the analytical construct set forth in California Federal

"t

and Johnson, I would conclude that the prevailing wage law is "'narrowly tailored' to
limit incursion into legitimate municipal interests." (Johnson, supra, 4 Cal.4th at p. 404.)

Here, the legitimate municipal interest identified by Vista is its control of its own fiscal

affairs. (See id. at p. 407 ["'how a city's tax dollars will be spent'" is a significant

municipal concern].)!0 Thus, I specifically focus on whether the prevailing wage law is
narrowly tailored to limit fiscal impacts on municipalities.

One way in which the prevailing wage law may have a fiscal impact on
municipalities is through the provisions requiring confractors on public works projects to
pay the prevailing wage. As Vista asserts, the payment of the prevailing wage might
drive up the cost of a public works contract because labor costs will be higher. 1
conclude, however, that the Legislature narrowly tailored this aspect of the prevailing
wage law to minimize the fiscal impact on municipalities in that the law provides
objective and well-defined statutory criteria to determine the prevailing wage in the
applicable regional labor market. As set forth in the statute, the Director establishes the

prevailing wage by, among other things, "ascertain[ing] and consider[ing] the applicable

10 The majority places great weight on our Supreme Court's statement in Johnson
(quoting the court of appeal) that "'[w]e can think of nothing that is of greater municipal
concern than how a city's tax dollars will be spent.'" (Johnson, supra, 4 Cal.4th at

p. 407.) But as shown by the discussion in Johnson, this observation is the start of the
analysis, not the end of it. Vista unquestionably has a great interest in how its tax dollars
are spent. However, the question in this case is whether the prevailing wage law, which
conflicts with that municipal interest, takes precedence over it.
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wage rates established by collective bargaining agreements and the rates that may have
been predetermined for federal public works, within the locality and in the nearest labor
market area." (§ 1773.) Based on this data, "[t]he rate fixed for each craft, classification,
or type of work shall be not less than the prevailing rate paid in the craft, classification, or
type of work." (Ibid.) By requiring that contractors on public works projects pay wages
that are tied specifically to wages already paid in the relevant regional labor markets, the
law endeavors to keep the labor costs as low as possible while still addressing the
legislative goal of preserving the construction industry's wage base. Through its well-
designed method for setting the prevailing wage rates, the statute is thus narrowly tailored
to minimize the fiscal impact on municipalities.

Another provision in the prevailing wage law that might impact the cost of public
works contracts is the provision requiring contractors to make monetary contributions to
apprentice training programs. However, that portion of the law is also narrowly tailored
to minimize the fiscal impact on municipalities. The prevailing wage law requires
contractors on public works to make monetary contributions for apprentice training
programs, but states that a contractor's required contribution amount shall be "the same
amount that the [Dlirector determines is the prevailing amount of apprenticeship training
contributions in the area of the public works site." (§ 1777.5, subd. (m)(1).) In this way,
the Legislature minimized the cost associated with the apprentice training provisions of
the prevailing wage law in that contractors are required to contribute no more than is

necessary to ensure that all contractors equitably share the burden of training the next
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generation of workers. In my view, the law is thus narrowly tailored to minimize any
fiscal impact on municipalities.
D. Conclusion

Having concluded that the prevailing wage law is one of statewide concern based
on the legislative purpose of (1) maintaining the wage base in the construction industry
and (2) promoting quality apprentice training, and having concluded that the prevailing
wage law is reasonably related to advancing these legislative goals and is narrowly
tailored, I would conclude that, despite its status as a charter city, Vista may not exempt

itself from compliance with the prevailing wage law.

IRION, J.

24






PROOF OF SERVICE
Code of Civil Procedure §1013

CASE: State Building and Construction Trades Council of
California, AFL-CIO v. City of Vista, et al.

CASE NO: California Supreme Court, Case No.
(California Court of Appeal, 4th App. Dist., Div. One,
Case No. D052181;
San Diego County Superior Court (North County),
Case No. 37-2007-00054316-CU-WM-NC)

I am employed in the City and County of San Francisco, California.
I am over the age of eighteen years and not a party to the within action; my
business address is 177 Post Street, Suite 300, San Francisco, California
94108. On June 8, 2009, I served the following document(s):

Petition for Review

on the parties, through their attorneys of record, by placing true copies
thereof in sealed envelopes addressed as shown below for service as
designated below:

By First Class Mail: I placed the envelope, sealed and with first-class
postage fully prepaid, for collection and mailing following our ordinary
business practices. I am readily familiar with the practice of Altshuler
Berzon LLP for the collection and processing of correspondence for
mailing with the United States Postal Service. On the same day that
correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Mail Postal Service in
San Francisco, California, for collection and mailing to the office of the
addressee on the date shown herein.

ADDRESSEE PARTY

James P. Lough Respondents City of

McDougal, Love, Eckis, Smith, Vista, Morris B. Vance,
Boehmer & Foley and Rita Geldert

460 North Magnolia Avenue

El Cajon, CA 92020



ADDRESSEE

Darold Pieper, City Attorney
City Hall

600 Eucalyptus Avenue, Bldg. A
Vista, CA 92084

Edmund G. Brown, Jr.

Office of the Attorney General
1300 I Street, Suite 125
Sacramento, CA 95814-2951

John J. Davis, Jr.

Davis, Cowell & Bowe, LLP
595 Market Street, Suite 1400
San Francisco, CA 94105

Sandra Rae Benson

Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, #200
Alameda, CA 94501

Robert Fried
Atkinson, Andelson, Loya,
Ruud & Romo
5776 Stoneridge Mall Road, #200
Pleasanton, CA 94588

Office of the Clerk
California Court of Appeal
Fourth Appellate District
Division One

Symphony Towers

750 B Street, Suite 300
San Diego, CA 92101

Office of the Clerk

San Diego County Superior Court
North County Regional Center
325 South Melrose Drive

Vista, CA 92081

PARTY

Respondents City of
Vista, Morris B. Vance,
and Rita Geldert

Amicus Curiae
Attorney General for the
State of California

Amicus Curiae
Contractors Associations

Amicus Curiae
Northern California
Basic Crafts Alliance

Amicus Curiae
Associated Builders &
Contractors Association

Court of Appeal

Superior Court



I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct. Executed this June 8§,
2009, at San Francisco, California.

b 75,

Jean l;'érley



