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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF
CALIFORNIA,

Crim. No. S106274

Ventura County Superior Court

Plaintiff-Respondent, Case Number: CR 47813

SOCORRO SUSAN CARO,

)
)
)
)
)
V. )
)
)
)
Defendant-Appellant. )

)

APPELLANT'S OPENING BRIEF

INTRODUCTION

This case involves a rush to judgment. Appellant’s husband,
Xavier, called 9-1-1 and announced he was a doctor and that his
wife had overdosed or slit her wrists. After prompting from the
9-1-1 operator, Xavier reported that three of their children were
dead. Responding officers were told en route that the mother
killed the kids. The officers never viewed nor treated Xavier as
a possible suspect. The first officers on scene never handcuffed
Xavier despite not knowing the location of the gun(s) used in the
shootings, and they left Xavier alone outside the house with the
uninjured 15-month-old. The police allowed Xavier to urinate in
the backyard and wash his hands under a faucet. The police
escorted Xavier’s paramour to the mobile command center and
allowed her and Xavier an extended and private visit in the hours

after the shooting. The police allowed and even assisted Xavier

to remove property from the crime scene that night without
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inventorying what was taken. -

After appellant was airlifted to the hospital with a gunshot
wound to the head, the police swooped in on her. Officers seized
her clothing without a warrant, photographed her and observed her
during emergency brain surgery without her consent, listened in
on her interactions with her doctors, and set up a tape-recorder
in appellant’s private ICU room. In addition, a homicide
detective questioned appellant for hours without providing any
Miranda advisements although law enforcemen? already believed
appellant was the only suspect in the triple homicide.

With these biased beginnings, the prosecution brought
appellant to trial with evidence that was far from overwhelming.
The prosecution’s case rested largely on very small amounts of
blood from the kids being present on the clothing that appellant
was wearing when she was found; some statements attributed to
appellant while she was in the hospital; a bloody palm print of
appellant on a door frame, and a belief that there was not enough
time for Xavier to return home from his office and shoot everyone
before calling 9-1-1.

Careful review of this evidence leaves it wanting. Two
paramedics admitted they touched appellant with their gloved
hands that were bloody from having touched the three boys.
Appellant, who was in intense pain while being questioned and who

repeatedly told the detective that she didn’t remember what



happened, made one statement only after the detective suggested a
possible scenario. Another statement attributed to appellant was
inaudible on the tape and came solely from the detective’s
testimony. The prosecution’s time line was premised on Xavier
driving close to the speed limit on his drive home, an assumption
with no evidentiary support and which doesnTE consider how a
person in a homicidal rage might drive.

The defense theme was that Xavier shot the kids, not
appellant. The defense efforts to show this, however, were often
thwarted by the court's rulings, particularly regarding Xavier’s
cross-examination.

In this brief, appellant raises a host of claims showing
that she is entitled to a new trial. These claims include
improperly excusing jurors for cause during jury impanelment,
several Fourth Amendment violations, a Miranda violation,
evidentiary errors regarding evidence improperly admitted and
evidence wrongly excluded, prosecutorial misconduct during
closing arguments, ineffective assistance of counsel, and the
erroneous discharge of a juror during guilt phase deliberations.
These errors both individually and cumulatively deprived
appellant of a constitutionally fair trial and require reversal
of her convictions and death sentence, especially given the

questionable prosecution case against her.



STATEMENT OF THE CASE

In an information filed on April 4, 2000, appellant, Socorro
Caro, was charged with three counts of murder in violation of
Penal Code section 187, subdivision (a). (1CT 73-75.) The
information also alleged a multiple murder special circumstance
(Pen. Code § 190.2(a)(3)), as well as gun use enhancements (Pen.
Code §§ 12022.5 & 12022.53(d)). (1CT 73-75.)

Oon May 9, 2000, the court appointed the Ventura Public
Defender's office to represent appellant because her finances
could not be evaluated while her divorce wa;‘pending. (icT 76,
78, 79.)

On June 6, 2000, appellant pled not guilty and denied all
allegations. (1CT 94.)

on July 19, 2000, appellant changed her plea to not guilty
by reason of insanity. (1CT 105-106.)

on July 17, 2001, jury selection began with questions
regarding hardship. Actual voir dire began on July 31, with the
jury panel sworn on August 3, 2001. (6CT 1032-1034.)

on August 22, 2001, trial began with opening statements.
The prosecution presented its case-in-chief for 28 days. The
defense put on evidence for 12 days, followed by two days of
rebuttal evidence.

On October 30, 2001, jury deliberations began. (10CT 1876.)

On November 5, 2001, on the fifth day of deliberations, the



parties agreed to excuse a juror for cause. An alternate juror
replaced the excused juror at 11:13 a.m. and by 5:00 p.m. the
newly constituted jury convicted appellant of three counts of
murder and found the special circumstance allegation and gun
enhancements true. (10CT 1896-1909.)

On November 6, 2001, appellant withdreﬁ*her plea of not
guilty by reason of insanity. (10CT 1919-1921.)

On November 27, 2001, the penalty phase began. (10CT 2057-
2061.) The prosecution case took two court days. The defense case
took 5 days.

On December 7, 2001, penalty phase deliberations began.
(11CT 2235-2237.)

On December 10, 2001, after two half-days of deliberations,
the jury returned verdicts of death. (11CT 2240-2244.)

On April 5, 2002, the court denied a motion for a new trial
and denied a motion to modify the sentence. The court sentenced
appellant to death for each count of murder, plus a concurrent
sentence of 25 years to life for the gun enhancement for each
count. The court imposed a restitution fine of $10,000 and
awarded appellant 857 days of actual sentence credit. (12CT 2533-
2537, 2544-2549.)

On April 12, 2002, the court ordered appellant to reimburse

Ventura County $307,250 for her legal expenses. (12CT 2554-2555.)



STATEMENT OF FACTS

OVERVIEW

Appellant, Socorro Caro, and Xavier Caro (“Xavier”) were
married in July 1986 after dating since 1980.Y By November 1999,
the Caros had four boys: Joey (age 11), Michael (age 8),
Christopher (age 5), and Gabriel (age 1). Xavier was a doctor in
Northridge specializing in rheumatology. Appellant was his office
manager from 1984 until August 1999 when Xavier fired her
claiming she had mismanaged the office finances and was giving
her parents too much money. Unbeknownst to gbpellant, at the time
Xavier fired her, he was involved in an inappropriate sexual
relationship with another office employee. Around this same time,
Xavier, who consummated his affair the same week he fired
appellant, told appellant that he would divorce her unless she
agreed to take Prozac and attend counseling. Appellant complied
with Xavier’s demands and their marital problems improved.
However, three months later, the three ocldest boys were shot dead
and appellant was shot in the head and critieally injured.

Appellant was charged with three counts of murder for the
deaths of her three sons. The prosecution tried the case on a
theory that appellant killed her children and then attempted

suicide because she feared that Xavier was going to divorce her

1/ Because many of the witnesses in this case were members of
either the Caro or Leon family, appellant has used first names
for family members to avoid confusion.
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and leave her with no money and a lower social status. The
defense presented evidence casting doubt on appellant’s guilt and
suggesting that Xavier killed his three children and tried to
kill appellant, a loving mother, to rid himself of his family and
his related financial obligations and allow him to pursue his
love interest. N

PROSECUTION CASE-GUILT PHASE

The Day of the Shootings

November 22, 1999, was a Monday, a regular work and school
day for the Caro family who lived in a large home in Camarillo.
The Caros, along with appellant’s parents, Juanita and Greg Leon,
were preparing to go to the Caros’ vacation home in Waterford in
central California for Thanksgiving. (21RT 3782.) The family
housekeeper, Maria Hernandez, worked that day as she did every
Monday. (39RT 8008, 8010.) According to Hernandez, appellant went
out to lunch with her mother and seemed normal and nothing
unusual occurred. (39RT 8008.) Appellant asked Hernandez to work
the next day to help pack for the trip. (39RT 8009.) At 6:00
p.m., as Hernandez left, appellant told her “I’1ll see you
tomorrow” while holding Gabriel. (39RT 8011, 8012.) Hernandez
thought appellant was always loving with her children and saw her
playing with them earlier that day. (39RT 89}2.)

Xavier came home from work around 6-6:30 p.m., a little

earlier than usual, so he could watch a USC basketball game on



TV. (21RT 3782; 25RT 4530.) There were two completed phone calls
between Xavier's car phone and the Caro house at 5:17 and 5:23
p.m. (24RT 4331, 4333.) Once home, Xavier followed his regular
routine of taking off his bracelet, threading it through his
wedding ring, and placing them in his top drawer. He changed into
a light shirt, short sweat pants, white socks and flip-flops.
Xavier ate dinner with appellant and they drank margaritas that
appellant had made earlier.? (21RT 3782-3784.) Appellant was
handling her alcohol and seemed normal. (21RT 3784, 3785.)

Juanita, who had spent the day with appellant and who often
spent the night in her own room at the Caros’ house, remained at
the house. She ate dinner in her downstairs room while watching
TV. Juanita was in her night clothes because she planned on
spending the night. (28RT 5020, 5022, 5037.)

After dinner Xavier got angry at something Joey said about
his drinking. (21RT 3785.) Appellant defended Joey and told
Xavier that punishing Joey was too harsh. (21RT 3788, 3789.)
Xavier went upstairs later and carried Joeyis large TV down to
the garage as punishment. (21RT 3790, 3791, 3896-3898; Ex. Y.)

When Xavier returned upstairs, he and appellant argued again

about whether he should have punished Joey. (21RT 3792.)

2/ xavier, for reasons he could not explain, acknowledged that he
had recently begun putting a twist tie around his glass so he
could distinguish his drink glass from appellant’s drink glass.
(24RT 4367, 4368.)
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Eventually the argument changed to whether Xavier loved
appellant. (21RT 3792.) According to Xavier, appellant implied
that if Xavier did not do what she asked him to do, then he did
not love her. (21RT 3793.) She also talked about how Xavier did
not listen to her and did not respect her. (21RT 3793.)

Xavier didn’t want to argue so he told-appellant he was
leaving. His plan was to go to his office to cool off. (21RT
3794.) He didn’t say anything about divorcing appellant or about
their relationship being over. (21RT 3795.) As Xavier started to
walk out of the room, appellant grabbed his shoulders. When
Xavier kept walking, appellant slid her hands to his ankles as
she dropped to the floor. (21RT 3755, 3796.) While Xavier was
trying to free his ankle, Juanita came upstairs and yelled, “Get
out, you brute.” (21RT 3797.) .

Xavier left and drove his 1989 maroon Mercedes 420 SEIL to
his office. (21RT 3797, 3798, 3800, 3803.) Xavier ignored his
ringing car phone because he assumed appellant was calling. (21RT
3805.) After Xavier got to his office, his office phone began
ringing. (21RT 3809.) Xavier unplugged two of his office phones
but could not disconnect a third phone. (21RT 3808-38009, 3817.)
He eventually answered the phone but hung up when he heard
appellant. (21RT 3809.) He answered another time and mostly

listened while appellant cried and told himréhe wanted him to

come home. (21RT 3818-3819.) They stayed on the phone about 10



minutes. Appellant’s last words to him were: “That’s the thing
I’ve always admired about you, Xavier. You aiways know the
difference between right and wrong.” Appellant then hung up.
(21RT 3819.) Xavier felt appellant’s voice and demeanor had
changed and she became almost robotic towards the end of the
call. He was worried and called her back but neither appellant
nor the answering machine picked up. (21RT 3820.)

Phone records documented these calls. Unanswered calls were
made from the Caro home to Xavier's car phone at 8:47:09 p.m.,
8:59:26; 9:09:30; and 9:33:34. Additional cg}ls were made from
the Caro home to Xavier's office: 9:34:21 (l4-seconds); 9:34:49
(unanswered); 9:54:52 (unanswered); 9:38:46 (7 minutes, 12
seconds); 9:52:25 (unanswered); 9:53:33 (10 seconds). At 9:53:59
p.m. a call from Xavier's office to the Caro house was
unanswered. (14RT 2476-2478.)

Xavier tried to work but felt ill at ease because of how
appellant sounded and decided to go home. (Z21RT 3821-3822.) He
estimated for the police that he stayed about 10 minutes but at
trial said it could have been longer. (21RT»§821.) Xavier
believed he left his office about 10:30 p.m. (21RT 3823.) He
walked down four flights of stairs and then out to the parking
garage. (21RT 3823.) While he was outside, Xavier saw a man and a
white tanker-truck outside a closed gate. The man signaled as if

he wanted Xavier to open the gate but Xavier ignored him. (21RT
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3824-3826.) Xavier drove his usual route home to Camarillo. (21RT
3827-3832.)

Xavier estimated he had driven that route about 500 times
over a five year period and told the police it took about 30
minutes to drive home. (21RT 3832.) However, about a month before
he testified, Xavier, at the request of the prosecutor, retraced
his route six times and found the time ranged from 42-46
minutes.? (21RT 3833, 3904; 22RT 4139, 4141.)

When Xavier got to his driveway he noticed Juanita’s car was
gone. He was glad because he thought that would make it easier to
make up with appellant. (21RT 3835.) Xavier went into the house
through the kitchen and noticed it was clean and the dishes were
put away. (21RT 3835.) He also noticed the house was gquiet.
Everything was lit upstairs except the boys’ rooms which were
dark. (21RT 3836.) Xavier walked into the maéter bedroom and saw
appellant on the carpet on her right side with her hair covering
her face. Xavier did not notice any blood and thought appellant
was asleep or passed out. He nudged her and moved her hair and

she moaned and moved. He saw blood-tinged froth around her mouth

3/ Michael Barnes, an investigator for the district attorney’s
office, later testified that he drove that 32.1 mile route on
April 18, 2001 at about 1:00 p.m. and it took 43 minutes, 20
seconds. (40RT 8196-8198.) Barnes repeated the trip on September
5, 2001 starting at 10:36 p.m. and it took 41 minutes, 20
seconds. (40RT 8198, 8200.)

Appellant testified that after 10 p.m. the drive from the
office to home took about 30 minutes. (46RT 9281.)

~11-



and thought she had overdosed. (21RT 3838-3839.)

Xavier called 9-1-1 and said he had an emergency and needed
help fast. (21RT 3840-3841.) He told the operator he was a doctor
and said appellant either overdosed or slit her wrists. (21RT
3841-3842.) At the request of the 9-1-1 operator, Xavier rolled
appellant onto her back. He found a gun underneath her close to
her right hand. (21RT 3843-3845.) He opened the gun and found a
single shell. (21RT 3846-3847; 26RT 4667.) He said he threw the
gun onto the bed but later learned the gun was found on top of
his dresser in his walk-in closet. (21RT 3847.)

When Xavier returned to the phone, the 9-1-1 operator asked
if there were any children in the house. Xavier put the call on
speaker phone and confirmed that the operator could hear him
pbefore checking on his children. (21RT 3850-3851; 24RT 4409.) He
went to Joey’s room first, turned on the light, and found Joey
face up in bed with blood all around him. Xavier didn’t feel a
carotid pulse and didn’t examine Joey further. (21RT 3851-3853.)

Xavier started screaming and went through the connecting
bathroom to the other kids' bedroom. (21RT 3855; 24RT 4414.)
Xavier turned on that light and saw Christopher and Michael lying
face up on the bottom bunk. They were both pale, ashen, and not
moving. Xavier did not recall seeing blood. (21RT 3864-3866.)

Xavier thought appellant had done a horrible thing. (21RT

3868.) He ran out of the bedroom and told the 9-1-1 operator that
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his babies had been shot. (21RT 3868, 3869.) Xavier kicked
appellant in the buttocks and yelled, “You bitch.” (21RT 3869;
24RT 4410, 4412.) He told the operator, "“She shot my babies.”
When the operator asked how many kids there were, Xavier went
over to Gabriel’s crib in the master bedroom and saw Gabriel
moving around. He picked up Gabriel and tolq the operator he had
a live one. (21RT 3870-3871.)

Xavier went back to see if any of the boys were still alive.
(21IRT 3872.) He went to Joey’s room but knew Joey was dead
because he hadn’t moved and there was too much blood. (21RT
3873.) Xavier found Michael doing agonal breathing.% Xavier put
Gabriel down to give Michael CPR, but changed his mind when he
saw the extent of the head wound. Xavier didn’t touch
Christopher. He grabbed Gabriel and ran out. (21RT 3874-3876.)

Xavier talked to the 9-1-1 operator agéin and told her they
had to hurry. (21RT 3876.) Xavier went downstairs, opened the
front door, and flicked the porch light on and off to assist the
emergency vehicles. (21RT 3877.) He then called Juanita from the
kitchen.® (21RT 3877.) Xavier was confused about what happened

and thought Juanita might know since she had been at the house

4 Agonal breathing is a reflexive breath with no consciousness.
It is considered a “last gasp” breath. (36RT 7443.)

3/ The house had two phone lines so Xavier remained on the phone

with 9-1-1 while calling Juanita. (21RT 3878.) That call, at
11:26:55 p.m., lasted 1 minute, 23 seconds. (Stipulation.)
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earlier. (21RT 3878.) Xavier told Juanita that appellant shot the
babies. (21RT 3878.) -

Xavier returned to the front door and was surprised to see
two officers approaching the house with their guns drawn. Xavier
told them to go upstairs but they grabbed him and asked where the
gun was. Xavier said it was upstairs. (21RT 3879.) Xavier
testified he remained outside of the house the rest of the night.
(21RT 3880, 3881.) At some point, Xavier went into his backyard
and urinated and then washed off his hands using a faucet near
the garage. (24RT 4339-4341.) According to Xavier, an officer
went with him. (24RT 4339.)

Xavier testified that he was never concerned about being a
suspect because he knew who had done it, but he did tell Juanita
that he was concerned he might be blamed. (24RT 4347.) The police
never told Xavier he was a suspect, and he never felt he was even
after the police swabbed his hands and took the clothes he was
wearing that night. (24RT 4386, 4457.)

The Crime Scene

A dispatcher for the sheriff’s departmént received a 9-1-1
call from Xavier at 11:22 p.m. on November 22, 1999.% (17RT
2990.) When she learned an ambulance was needed, she transferred
the call to the fire department and hung up when the fire

department picked up the call. (17RT 2993, 2996.)

8/ That call was played for the jury. (17RT 2994; Ex. 9.)
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Vicki Crabtree, a dispatcher for the Ventura County Fire
Department, picked up the transferred call. (17RT 3003.)
Crabtree asked a standard question about whether there were any
children in the house. About 1-1% minutes after asking that
question Crabtree heard screaming. As Crabtree talked she was
typing messages to her partner who could not hear the call. (17RT
3008-3009.) At 11:28 p.m. Crabtree typed, “The wife murdered the
three children.” (17RT 3012-3013, 3015.) She also typed that the
father had just gotten home and walked in on that. (17RT 3014.)

Deputies Fullerton and Tutino were the first officers on the
scene. (17RT 3021, 3029, 3045.) While they were en route, the
call was changed to a murder and dispatch advised the officers
something like “the father said that the mother killed all the
kids.” (17RT 3100.) When the deputies arrived, Tutino heard
screaming from the house. (17RT 3046.) As Tutino approached the
partially opened front door, he saw Xavier coming from the back
of the house holding Gabriel who was wrapped in a blanket and
appeared to have blood on his feet. (17RT 3024, 3033, 3047, 3048,
3091, 3098.) Xavier was yelling: “She killed them all” and “She
must’ve forgot about the little guy.” (17RT 3025, 3033, 3049.)
Tutino got Xavier out of the house and asked where she was. (17RT

3050, 3092, 3110.) Xavier said, “She’s upstairs.” Tutino then

I A complete copy of that 9-1-1 call was not available because
of recording problems. (17RT 2975-2977.) The available portions
were played for the jury. (17RT 3006; Ex. 10.)
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asked where the gun was and Xavier said, “I don’t know. I threw
it somewhere.” (17RT 3050.)

Tutino testified that he did not considér Xavier a suspect
when he arrived. (17RT 3104.) One of the deputies directed Xavier
to an empty patrol car and told him to wait for responding units.
(17RT 3026, 3034, 3036, 3050.) The two officers then entered the
house. (17RT 3026, 3034, 3036, 3050.) Tutino noted blood
droppings as he went up the stairs. (17RT 3051, 3053, 3110.) He
looked into one bedroom and saw two small children in a bottom
bunk not moving. (17RT 3053.)

The deputies found appellant on her back gasping for air
with her shirt pulled up to her neck. (17RT 3026, 3053. 3054.)
There were pools of blood, a pool of vomit, and several shell
casings around appellant’s body. (17RT 3055.) Tutino could not
find the gun. (17RT 3055.)

Deputy Adford arrived next and was met by Fullerton who had
returned outside and was with Xavier and Gabriel. (17RT 3167.)
Adford described Xavier as disheveled, frantic, and on the verge
of a nervous breakdown. (17RT 3168.) Xavier‘yas saying, “She shot
my kids. Oh my god, she shot my kids. He was going to be
somebody.” Adford put his arm around Xavier and gave him a
comforting pat. (17RT 3169.)

When Deputy Yoss arrived, he was concerned about officer

safety. (18RT 3231, 3246.) He went directly to the master bedroom
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where he saw appellant alone on the floor breathing but otherwise
unresponsive and not posing a threat. (18RT 3231, 3232, 3246.)
Yoss went into the fairly dark bunk bed room and saw two boys in
bed that appeared to be dead. (18RT 3235-3236.) Yoss went into
Joey’s room and saw him lying in a pool of blood. (18RT 3237.)
Yoss did not touch the boys or the bedding. (18RT 3233-3237,
3243.) Yoss returned to the master bedroom and found a Smith &
Wesson stainless steel .38 special gun on top of a dresser in the
closet. (18RT 3241, 3242.) He also found two gun cases in the
same closet. (18RT 3242.)

Deputy Wilson arrived after Yoss and found Xavier running
around frantically and yelling that his wife killed the kids.
(18RT 3296-3297.) Wilson went in the house and took photos. He
never touched the boys or the bedding. (18RT 3299, 3305, 3310.)

A fire engine manned by firefighters Ackerman, Jensen, and
Sears, and an ambulance staffed by EMT Bowen and paramedic Vuola
went to the house after the deputies declared the house safe.
(18RT 3200, 3212-3213, 3263, 3265, 3323; 19RT 3422-3425; 39RT
7959, 7961.) As the firefighters approached, they saw Xavier, who
seemed very upset, coming from around the dark left side of the
house. (18RT 3202, 3265, 3274, 3322.) Xavier was clutching
Gabriel tightly and running in circles and screaming and rolling
on the grass. (18RT 3204-3207, 3266, 3322, 3323.) The

firefighters noticed blood on Gabriel’s sock, and Jensen did a
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quick assessment of Gabriel who appeared to be uninjured. (18RT
3207, 3265, 3324.) Sears asked a deputy to help Xavier who seemed
incapable of caring for a child. (18RT 3266:3

Shortly thereafter, Bowen retrieved Gabriel, examined him,
and found no injuries although his socks were saturated with
blood. (19RT 3429-3430, 3465, 3508.) Bowen put his arm on
Xavier’s shoulder and asked him to help console Gabriel but
Xavier walked off. (19RT 3462, 3506.) Bowen wrapped Gabriel in a
blanket and returned him to Xavier after being told by a deputy
that there was not enough personnel for the deputies to keep
Gabriel. (19RT 3431, 3464, 3470.) Bowen had-to talk to Xavier
sternly and tell him to settle down so Xavier could calm Gabriel.
(19RT 3507.)

Bowen and Vuola went in the house. Vuola looked in one
bedroom and saw a boy with severe head trauma who appeared to be
dead. Vuola did not touch the boy or the bed. (39RT 7965, 7966.)
Vuola never returned to the kids’ rooms and only had contact with
appellant when he helped secure her to a backboard for transport.
(39RT 7974-7975.)

During this same time, Sears and Jensen entered the house.
(18RT 3267, 3268.) Sears stayed with appellant until she was
airlifted away. (18RT 3269.) He never went into the other
bedrooms and did not have contact with the boys. (18RT 3270.)

Jensen checked the two boys on the bunk bed for carotid and
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brachial pulses using his gloved fingers and found no pulses but
thought he heard a gasp of air which he reported to Ackerman.¥
(18RT 3329-3331.) Jensen checked for a carotid pulse on Joey and
determined he was dead. (18RT 3333.) Jensen returned to the bunk
bed room and he and Bowen started to 1lift Michael to have more
room to work, but decided his head wounds were too extensive and
he could not be saved. (18RT 3338, 3347.) Jensen, with Bowen
still assisting, returned to Joey’s room and rolled Joey to
assess his wounds and check again for a pulse or breathing. (18RT
3339-3340, 3343.) Bowen pronounced all three boys dead. (19RT
3449, 3486.)

After finishing with the boys, Jensen and Bowen went back to
the master bedroom still wearing their same gloves. (18RT 3342;
19RT 3395, 3449, 3468.) Jensen helped put an airway into
appellant and helped carry her on a backboard down the stairs.
(18RT 3342, 3344.) Bowen pulled away appellant’s shirt and shorts
to assess her for injuries while she was being rolled onto the
backboard.?’ (19RT 3452.)

Bowen did not change his gloves while at the house. (19RT
3468.) He was certain his gloves were bloody from working on the

boys because there was copious amounts of blood. (19RT 3451.)

&/ Ackerman, whose job was to control the scene, did not touch
the boys or appellant. (18RT 3209, 3215.)

2/ Bowen noted that appellant’s clothes were so loose he could
examine her without removing them. (19RT 3498.)
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Jensen also wore the same pair of gloves while he assessed all
four gunshot victims. (18RT 3373; 19RT 3395.)

Joey, who had no defensive wounds, died- from a contact
gunshot wound to the head which likely incapacitated him
immediately.® (36RT 7387, 7391, 7419, 7420, 7441.)

Michael also died from a contact gunshot wound to the head.
(36RT 7394.) The bullet didn’t exit and was recovered. (36RT
7395, 7396.) The shot would have been immediately incapacitating
although Michael took at least one breath after being shot. (36RT
7396, 7399.)

Christopher was shot twice in the headliAt least one of the
shots was a contact shot. (36RT 7400, 7401.) One shot tore
Christopher's scalp and lifted off a piece of bone. (36RT 7403.)
That shot was front to back meaning Christopher was facing the
gun. (36RT 7407.) That wound may not have been immediately
incapacitating and Christopher could possibly have moved
afterwards, but the coroner could not say whether that actually
happened. (36RT 7408.) The other shot was immediately
incapacitating and there was no evidence Christopher breathed

after that shot. (36RT 7409-7410.)

The Later Crime Scene

While at the scene, Tutino asked Xavier about the names and

10/ The coroner used a metal rod through a Styrofoam head to show
the jury the path of each bullet that struck the three boys.
(36RT 7390, 7397, 7410.)
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birth dates of his children. Xavier looked visibly upset and

asked 1f the kids were dead. When Tutino told him they were,

Xavier expressed disbelief, got more upset and said something
like, “She killed my best friends.” (17RT 3069-3071.)

When Xavier learned that Juanita had arrived, he told Tutino
that he wanted to talk to her. (17RT 3073, 3133.) Xavier and
Juanita had a brief conversation outside. ngier’s speech was
high-pitched and angry. Juanita kept falling to the ground and
was visibly distraught. Tutino brought them both into the garage.
For the next 1-1% hours, Tutino listened to their conversation
and secretly recorded it. (17RT 3074, 3079, 3080.)

Xavier told Juanita he had been at his office and returned
home to find appellant on the ground with blood on her. (17RT
3136.) Juanita, at times, seemed angry at Xavier who was pacing
around and hitting the walls. He alternated between being upset
and being calm. He said things like, “Why di& she do this? She
killed my best friend. She killed my Joey. She wasn’t messing
around. She shot them all in the head.” (17RT 3077.) Juanita
eventually took Gabriel home with her. (21RT 3928, 3929, 3931.)

At 5:30 a.m., Danny Thompson, a homicide detective for the
Ventura County sheriff’s department,’ interviewed Xavier at the

command post trailer that was set up on the property. (19RT 3541-

1/ Three weeks after the shooting, Thomson began working as an
investigator for the Ventura County District Attorney’s Office.
(41RT 8295.)
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3543.) Xavier vacillated from being calm, composed, and
professional to crying and shaking. (19RT 3544.) Xavier tended to
lose his composure when asked about his children. (19RT 3546.)
When the interview ended 1% hours later, Thompson left Xavier in
the command post. (19RT 3546.)

Later that day, at about 5:45 p.m., Thompson escorted Xavier
into the house so Xavier could get some clothes. (19RT 3554,
3559.) Thompson watched Xavier go into the master bedroom. (19RT
3554.) When Xavier opened the top drawer of his dresser, his
hands began trembling and he started to cry. (19RT 3556;21RT
3888.) Xavier was holding his bracelet that was clasped and laced
with three rings --Xavier’s wedding ring an&qappellant’s
engagement and wedding rings. (19RT 3557, 3564, 3568; 20RT 3580;
21RT 3889.) Although Xavier removed property from the house,

Thompson did not inventory what Xavier took. (19RT 3565.)

The Caros’ Family History

Xavier lived in an orphanage and a foster home before being
adopted at age 4%. (20RT 3574.) According to Xavier, this
upbringing made family important to him. (2CRT 3574.) He went to
medical school and after completing a residency and a fellowship
in rheumatology, he opened his own practice in Northridge in
1979. (20RT 3575-3576.) Xavier met appellant in late 1979 or
early 1980 when she worked as an extern in his office. (20RT

3577.) They began dating in 1980. (20RT 3577.) Shortly
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thereafter, appellant, with Xavier’s encouragement, left the
office and went back to school and did some traveling. (20RT
3577-3578.) Appellant became Xavier’s office manager in 1984.
(20RT 3578.)

Appellant and Xavier continued dating, got engaged in 1985,
and married on July 5, 1986.1% (20RT 3579, 3587; 22RT 3984.)
Xavier and appellant discussed Xavier’s desire for a family
before their marriage and ultimately had four boys. (20RT 3581,
3582.) Xavier and appellant both actively participated in all
aspects of child-rearing. (20RT 3583-3585.)

After their marriage, Xavier and appellant lived in a home
that Xavier had bought in 1977 in Granada Hills. (20RT 3587; 22RT
3984.) Xavier also owned 2% acres of vacation property in
Waterford on the Tuolumne River which included a double-wide and
a single-wide trailer and a small barn. (20RT 3606, 3607.) When
the family vacationed there 6-7 times each year, the Caros stayed
in the larger trailer and Juanita and Greg stayed in the smaller
one. (20RT 3607.)

In 1992 or 1993, Xavier, who was 5'6" and weighed 152

pounds, bought two guns --a Sig Sauer .228 for himself and a .38

12/ Yavier had been married once before and was divorced. (22RT
4092.) Xavier and his first wife had no children and no assets.
(26RT 4674.)
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Smith & Wesson for appellant—- for home protection./ (20RT 3611-
3612, 3615; 22RT 3949.) Appellant didn’t really want to learn how
to use a gun but did so because Xavier wantg@ her to. (21RT
3927.) Xavier had appellant’s gun modified for her: the trigger
was filed to make it more comfortable, the pull resistance was
decreased, and the handle was made more attractive. (20RT 3612-
3613; 21RT 3913.) Xavier also bought appellant a floral-print gun
box for transporting her gun. (20RT 3616.) Xavier arranged for
personalized firearm training for both of them and purchased
membership at a gun range so they could take target practice.
(20RT 3613-3614.)

Xavier kept the guns at home in a locked safe that had a
five-button combination that had to be programmed correctly to
open. (20RT 3617.) Although Xavier got the guns for appellant’s
safety when he was out of town, he never gave her the combination
to the gun safe. (20RT 3618; 21RT 3197.) The safe was kept on a
shelf in Xavier’s closet with the extra ammunition and gun
cleaning supplies kept on the shelf above. (20RT 3619, 3620.)
Prior to the shooting, Xavier last had the guns out on Memorial

Day weekend. (20RT 3620.) He put the loaded-guns back in the gun

13/ yavier also kept a .22 rifle in Waterford for shooting
woodpeckers. (21RT 3915, 3917-3918.)

14/ The membership expired in May 1993. (21RT 3912, 3914.) Xavier
and appellant last shot at a gun club in Modesto in 1996 or 1997.
(21RT 3918.)
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safe after that. (20RT 3621.)

Xavier testified about an incident he claimed took place
after he left their Camarillo house following an argument in 1994
or 1995. (20RT 3621.) When Xavier returned home, he started up
the stairs and saw appellant holding her gun at the top of the
stairs. (20RT 3622-3623.) Xavier grabbed Joey and left. (20RT
3624.) Appellant called his car phone and asked him to come back.
Xavier agreed to do so if appellant put the>§uns out in plain
view. (20RT 3625.) Appellant complied and put the gun safe in the
driveway. (20RT 3626.) Xavier examined the safe and determined
that the 1lid had been broken open. (20RT 3627.) Xavier never
reported the incident to the police, and he continued living with
appellant with guns in the house. (20RT 3635.)

Appellant’s Work as QOfficer Manager, Her Parents, and Finances

Although appellant had no formal training as an office
manager, she began supervising Xavier’s office in 1984. This
included writing checks and hiring people. (20RT 3578-3579.)
Appellant worked longer hours before she had children. (20RT
3635-3637.) By August 1999, appellant was working 2-4 days per
week and was assisted by Lisa VanEssen. (20RT 3637, 3645.) In
Xavier’s opinion, appellant was not an effective office manager
in 1998-1999. (20RT 3644.) They argued at work causing Xavier to
be distracted. (20RT 3644.)

Appellant did not get paid for work as the office manager.
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After the Northridge earthquake in January 1994, the Caros made a
decision to stop paying appellant a salary so they would have
money for other expenses including earthquake repairs. (20RT
3594-3595.) The Caros had bought their Camaflllo home two weeks
before the earthquake. (20RT 3588.) Both that house and Xavier’s
Granada Hills house suffered earthquake damage. (20RT 3062; 22RT
3985.)

After Xavier and appellant moved to Camarillo, Juanita and
Greg moved into Xavier’s Granada Hills home. (20RT 3599.) Xavier
did not want to sell the Granada Hills house because of the
depressed real estate market after the earthquake so he suggested
the Leons move in because their Canoga Park home had also been
damaged in the earthquake. (20RT 3599-3600; 22RT 3985, 3986.)
Xavier continued to pay the mortgage for his Granada Hills house
after Greg and Juanita moved in. Xavier did not expect Juanita
and Greg to do anything in exchange for this arrangement. (20RT
3605-3606.)

Juanita and Greg sold their home when they moved to Granada
Hills and put the proceeds from the sale into an account selected
by Xavier’s long-time financial advisor. Xay}er had power of
attorney over that money.!® He made all of the Leons’ investment

decisions and did not discuss the decisions with them. (20RT

13/ Before testify, Xavier had never told the prosecution that he
had power of attorney over the Leons’ investment account. (22RT
4046.)
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3600-3602; 22RT 4012-4014.) When the Leons received their monthly
statement, they gave it to appellant who kept their financial
records. (22RT 4014-4015.)

Xavier didn’t have a strong relationship with appellant’s
parents but he considered them family. (22RT 3984, 3987.) Juanita
had her own bedroom in the Camarillo house because appellant
wanted it and Xavier wanted appellant to be happy. (20RT 3598;
22RT 3988.) Juanita stayed there 3-5 days each week, including
some weekends. She took care of the kids and cooked. (20RT 3598-
3599.) Xavier was Juanita’s arthritis doctor since 1986 although
he stopped treating her after the shootings. (22RT 3973-3974.)

Greg, a brick mason by trade, worked for Xavier doing
gardening, landscaping, pipe laying, and repairs at the
Camarillo, Granada Hills, and Waterford properties.® (20RT 3602-
3604, 3608.) Greg also ran errands such as going to Costco,
putting gas in the cars, and driving the ki§§ to school. (20RT
3605.) Xavier was always pleased with Greg’s work and said Greg
always gave 110%. (22RT 3990.) Xavier occasionally treated Greg
for medical issues. (22RT 3988.)

While appellant was the office manager, she paid both the
Caros’ household expenses and Xavier’s office expenses using a

stamp of Xavier’s signature. (20RT 3608-3609, 3639.) Xavier was

1/ The Caros also employed a gardener and a pool man. (20RT
3604.) o
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aware that appellant also gave her parents money. (20RT 3609.)
Xavier didn’t keep track of any expenses and payments because
that was appellant’s responsibility. (20RT 3611.)

Between June and August 1999, VanEssen expressed concern to
Xavier about expenses and the money appellant was giving her
parents. (25RT 4533-4535.) On August 10, 1999, Xavier received a
3-day notice to pay his office rent or move out and learned that
the rent was in arrears for $44,530.54. (20RT 3666.) Xavier also
owed $1750 to his employee health insurance carrier and $2118 to
a leasing company for some office equipment. (20RT 3667-3668.)
Xavier looked through the office checkbook and learned that
appellant was paying her parents more money than he thought. He
saw that appellant paid for their car insurance, gas, health
insurance, telephone, electricity, Oakland Raider football
tickets, and traffic ticket fines using the Caro family'’s
personal checking account. (20RT 3647, 3659-3661.)

Xavier decided to close his office to patients for a week in
August so he and VanEssen could look into his office expenses.
(20RT 3646; 22RT 4089, 4090.) Xavier opted not to accompany his
family to a planned week in Waterford to do this. (22RT 4090.)
While appellant was in Waterford with the kl&s and her family,
Xavier fired her over the phone from her office manager position,
took away her check-writing privileges, credit cards, and office

keys, and changed his office locks. (20RT 3665; 23RT 4133-4134.)
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According to Xavier, appellant was pleased about not having to
work at the office any more. (23RT 4134.)

After Xavier fired appellant, he allowed the Leons to
continue living in his Granada Hills house, and he continued
paying basic house expenses but told appellant that her parents
would need to start paying their personal expenses. (20RT 3665.)
Xavier made VanEssen his office manager and had her take over
paying the bills although he took away his signature stamp so
that he would personally sign every check. (20RT 3670.)

At the request of the prosecution, Xavier provided checks
and a ledger that appellant kept at the office. (22RT 3993,
4016; 26RT 4681.) Appellant used the ledger to record her
parents’ expenses which were paid by the Caros between January
1993 and April 1998.1 (25RT 4586, 4591; 26RT 4654, 4683); Ex.
98.) There Were 111 checks made out to Greg Leon between February
1998 and November 1999 totaling $32,410 and 54 checks made out to
Juanita from March 1998 through August 1999‘;otaling $8,255.

(20RT 3649, 3653-3655.) Juanita and Greg were not employed for

pay by anyone else during 1998-1999,. (20RT 3608; 22RT 4052.) In

17/ Xavier asked VanEssen to provide the documents and never
verified if she did it. (22RT 4016, 4030.) VanEssen said she gave
the prosecution an accordion folder of checks separated by months
and by account. (27RT 4835, 4844, 4845.)

1%/ Yavier believed the ledger ended because appellant began
tracking office and personal accounts on Quicken. (22RT 4019-
4020; 26RT 4684, 4769.) -
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addition, there were 57 checks issued during 1998 to pay expenses
which benefitted the Leons totaling $10,312.54 and 134 checks
issued in 1999 totaling $53,159.04. (20RT 3656-3660.) The total
for all payments involving the Leons was $105,550.58. (20RT
3663.) Xavier testified he knew that the total was just a
fraction of what was actually being paid to the Leons during that
time. (25RT 4577.)

Xavier didn't know whether some checks were to reimburse
Juanita or Greg for money they had paid out for family expenses.
For example, it was possible that checks made out to Greg but
containing the notation “Costco” could have been used to pay for
Costco purchases made for the family. (22RT‘§055; Ex. 25.) Xavier
also acknowledged appellant might reimburse Greg for paying
Arturo Udave, the handyman and pool guy, as evidenced by a check
made out to Greg but bearing the notation “six days Arturo
Udave.” (22RT 4056-4057, 4059; Ex. 25.) Another check made out to
Greg had the notation “pool supplies.” (22RT 4063; Ex. 25.)
Similarly, instead of using an ATM, appellant would get cash by
writing checks to herself or to cash and might also write checks
to her parents for them to get cash for family use. (22RT 4005,
4006.) N

Xavier authorized transfers of money from the Leon

investment account to the Caro family checking account during

1998 and 1999. (22RT 4017.) After refreshing his memory, Xavier
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finally recalled transferring $7500 from the Leon account on
August 13, 1999. (22RT 4031, 4032, 4035.) Xavier also transferred
money from the Leon account to the Caro account in September and
November 1999 to reimburse himself for the Leons’ personal
expenses that he had paid. Xavier was vague about the details
saying he had VanEssen figure out the Leons' expenses. (22RT
4037-4043.) Xavier also claimed he talked to appellant about
every transfer. (22RT 4036.)

The Caros’ Marital Problems and Xavier’s Affair

According to Xavier, the financial situation and his firing
of appellant affected their marriage. (20RT 3671.) In July-August
1999, Xavier began an affair with Laura Gillard, a biofeedback
technician Xavier employed in his office. (20RT 3671; 23RT 4209.)
Xavier had known Gillard for two years and described her as a
person who treated him nicely and respectfully and made him feel
good about himself. (20RT 3672.) Gillard first expressed a
romantic interest in Xavier in May 1999, an&qshe was his first
extra-marital affair. (23RT 4209, 4210.) Xavier and Gillard
emailed almost daily from May to August 1999. (20RT 3673-3674;
23RT 4214, 4243-4244.) Xavier set Up a secret email account to
hide his communications from appellant. (20RT 3674; 23RT 4214.)

Just prior to Xavier firing appellant, ostensibly over
financial issues, Gillard had expressed concern to Xavier about

appellant working in the office. Specifically, Gillard would not
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have sex with Xavier if appellant was in the vicinity. Xavier
responded, “You are wise to be concerned about that and I have
ideas, perhaps you do too.” (20RT 3675; 23RT 4216; Ex. QQ.)

Xavier testified that he was never cong?rned about appellant
finding out about him and Gillard. (23RT 4237) Yet, he wrote in
an email to Gillard on July 27, 1999, before he fired appellant:
"I believe in my brain that you are wise in worrying about being
‘caught' in the office." (23RT 4267-4272; ExX. QQ.) Xavier also
wrote that he loved Gillard, missed her, and wanted to be with
her and referenced a fantasy about them having sex on his desk in
the office. (23RT 4271-4274; Ex. QQ.)

Xavier had sex with Gillard for the first time during the
week that appellant and their kids were on vacation in Waterford,
the same week that Xavier fired appellant. (20RT 3676; 23RT 4133,
4231.) Xavier stayed home from Waterford and missed Gabriel’s
first birthday celebration because he was working on office
finances, but he found time to consummate his affair. (20RT
3677.) Xavier admitted that before he canceled his trip to
Waterford he told Gillard he could skip the trip and they could
have sex. (24RT 4328-4240.)

According to Xavier, his marriage to appellant was not good
in August 1999 and he gave appellant an ultimatum: either things

had to change or Xavier would leave. (20RT 3695.) They both

agreed to get counseling, and appellant acquiesced to Xavier'’s
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request that she start taking Prozac. (21RT 3766.) Appellant
rejected his advice to consult with some other doctor and told
Xavier that he could treat her. (21RT 3773.)

Xavier believed appellant was responding well to Prozac and
their marriage was much improved between August and November
1999. (21RT 3777, 3779.) During this same time, however, Xavier
continued wanting to have sex with Gillard. (23RT 4277.) At the
time of the shootings, Gillard was still working in Xavier’s
office, they were still talking on the phonéj and Xavier was
still in love with her. (23RT 4284; 26RT 4662.)

Once appellant was no longer working at Xavier’s office, she
spent time with the kids, at the kids’ school, and with family
and friends. Xavier would see appellant in the evenings and on
the weekend. (21RT 3778.) Xavier recalled only one argument
between August and November. (21RT 3779-3780.) In mid-September
1999, they were both yelling when Juanita interceded. Juanita
then suffered chest pain and was brought to"the hospital where
she was kept overnight. (21RT 3780.)

Xavier and appellant discussed divorce several times during
their marriage. According to Xavier, appellant was always the one

who brought it up. (20RT 3695.) Xavier claimed that he told

1/ Before Xavier prescribed Prozac to his patients, he had them
complete a Personality Assessment Inventory to confirm his
clinical intuition that the patient was depressed. (22RT 3952,
3956-3957.) Xavier, however, did not test appellant before
prescribing Prozac for her. (21RT 3768, 3774.)
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appellant that if they divorced, she would be well taken care of.
He further claimed that he explained community property law to
her and told her she would get at least half of their joint
assets and he would support the kids. (20RT 3696.)

Although Xavier testified that he did ﬁgt really want a
divorce, he went to see a divorce lawyer, Henry Friedman, on
August 27, 1999. (20RT 3697; 21RT 3769.) He did not tell
appellant about this appointment. (22RT 4099.) At Friedman’s
request, Xavier wrote a list of his major assets and how they
would be divided in case of a divorce. Xavier estimated values
for their Camarillo house ($350,000), their Waterford property
($100,000), his pension ($1.2 million), his practice ($250,000),
and their liquid assets ($100,000). (20RT 3699-3701.) Xavier and
Friedman discussed various ways of dividing the assets and
different ways of structuring alimony and child support ranging
from $3900 to $5300 per month. (20RT 3703-3705.) Xavier put his
notes, the estimates, and Friedman’s business card in his
briefcase. (20RT 3706.) Sometime later appellant came to him with
the notes and asked him if he was planning to divorce her. (20RT
3706.) Xavier had planned to discuss the appointment with
appellant but had not done so when she found his papers. (20RT
3707.) Xavier claimed he was not trying to hide what he did and
after appellant found the papers, they discussed them. (22RT

4100-4101.)
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Xavier did not consider appellant a person who would kill
herself, and she never threatened to overdose or slit her wrists.
(24RT 4397, 4399.) Months earlier someone in his office told him
that appellant said something about a gun and made a vague
reference to suicide but he didn’t recall that conversation when
he was first questioned by the police. (24RT 4397, 4398.)

After the shootings, Xavier filed for divorce and sued
appellant for wrongful death on behalf of Gabriel. (24RT 4432,
4481; 26RT 4675.) Xavier also continued seeihg Gillard after the
death of his children, and they had sex at least twice more.
(21RT 3863.) They kissed while Xavier was still living in a hotel
after the shooting, and their last sexual encounter was on
February 15, 2001. (21RT 3863; 24RT 3863.) Xavier admitted that
he never told the prosecution about the continued affair until
after appellant’s trial began despite talking with the
prosecution about 25-30 times before trial. (20RT 3681-3683.)
Xavier claimed he didn’t think it was something he needed to
reveal. (20RT 3684.) At the time of trial, Xavier was dating

another woman. (20RT 3685; 24RT 4392.)

Xavier’s Contrived Evidence and His Testimony Preparation

Xavier stopped living at the Camarillo house after the
shootings. (20RT 3692.) When he returned later he noticed that
the grandfather clock had stopped running at 10:59 and saw that a

key that was normally kept inside the clock outside of the reach
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of the kids was hanging from the front door of the clock. (20RT
3693; 21RT 3940.) Xavier could not remember when he noticed that
the clock had stopped, but no one lived at the house between the
deaths and his seeing the clock stopped. (20RT 3694; 21RT 3938-
3939.) During a law enforcement interview oﬂﬂDecember 9, 1999,
Xavier said the clock was certainly working when he left to go to
his office on November 22. (24RT 4478; 25RT 4592.)

Xavier called the clock the “heart” of the house because of
its deep ticking and said it was a significant part of the
family. (213RT 3941; 25RT 4544.) He realized the clock was
stopped when he went into the house and it was eerily silent.
(23RT 4195.) Xavier thought the clock stopping and the key
placement might be important so he contacted-the police. (20RT
3693) He explained that he thought the clock stopping about a %-
hour before he called 9-1-1 was significant. (25RT 4545-4546.)
Xavier specifically thought apellant might have stopped the clock
as a symbolic act similar to leaving her rings with his wedding
ring on his bracelet. (23RT 4191-4192, 4194, 4200.)

Xavier later learned that a video taken in the house after
the shootings showed the clock running. (20RT 3694.) Xavier
denied that he stopped the clock. (23RT 4200.)

Xavier also testified that a handwritten note found in

appellant’s inner closet looked like appellant’s handwriting.

(24RT 4464, 4470; Ex. YY.) According to Xavier, Thompson found
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the note crumpled in appellant’s suitcase aﬁa gave the note to
Xavier to look at. (243RT 4467, 4468.) It was the first time
Xavier had ever seen the note and he took plenty of time to read
it. (24RT 4470.) The note talked about money problems, being
dependent on parents, and being depressed. It also made a
reference to Christopher. (Ex. YY.) Xavier told Thompson it
loocked like appellant’s handwriting. At trial, Xavier
acknowledged learning later that appellant had provided a
handwriting sample and there was a question-about whether she
wrote it. (24RT 4471.)

During the defense case, appellant’s cousin, Lorie Leon,
identified her handwriting on the note. (51RT 10062.) Based on
the content, Lorie believed she had to have written the note when
she was in college as she was in the summer of 1999 when she also
worked in Xavier’s office. (51RT 10063, 10074.) Lorie didn’t know
when she last saw the note and didn’t know how it came to be in
appellant's closet. (51RT 10075.) .

Although Xavier said he was always willing to talk to the
police and the prosecution, he would not speak with anyone
working for the defense and would only communicate with the
defense in writing. (21RT 3889-3890.)

Prior to Xavier testifying, he reviewed a binder of 25-30
interviews totaling about 1000 pages provided to him by the

prosecution. (22RT 4114; 24RT 4383.) Xavier made notes as he read
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the transcripts. (24RT 4380, 4393, 4399-4401.) He organized his
notes into a chronology numbered 1 through 8. (24RT 4396, 4402,
4403.) Number 1 had an arrow indicating he went into the master
bedroom. (24RT 4399.) Number 2 said “speak with 9-1-1" and “back
to Cora.” (24RT 4399.) He then indicated he found the gun and
wrote “open chamber” but crossed it out and wrote “open
cylinder.” (24RT 4399.) He wrote “one bullet only. Shells under
her. Go to closet. Safe in usual place.” (24RT 4401.) Number 3
said “Are there children in the house?” (24RT 4401.) He made an
arrow indicating he went into Joey’s room and wrote “Joey’s room.
Turn on light. Joey, touch Joey’s neck.” (24RT 4403.) Number 4
was going into Christopher and Michael’s room. (24RT 4404.) He
wrote “strip blanket” and exit via mezzanine. (24RT 4405.) Number
5 was master bedroom and 9-1-1 and he wrote “Find quiet Gabriel.
Pick him up in a blanket. I have one alive.” (24RT 4405-4406.)
Number 6 said “retrace my steps through boys’ rooms” and “CPR
breaths.” (24RT 4412, 4417.) Number 7 said “Exit Michael and
Christopher’s room” and “9-1-1.” (24RT 4419, 4421.) Number 8 was
when he went to look for the rescue. (24RT 4421.) He wrote
“Descend stairs. Open front door.” (24RT 4422.)

Appellant in the Hospital

Deputy Miller saw appellant at 12:27 a.m. on November 23,
1999 at Los Robles Hospital. (15RT 2633-2634.) He saw an open

wound to the right side of appellant’s head as well as a bruise
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on her right biceps, bruising on the inside &f both her thighs,
and swelling and bruising to the top of her left foot. (15RT
2635- 2636.) Miller collected pajama pants (Exhibit 7), a white
T-shirt (Exhibit 8), and underwear that were on the backboard
used to transport appellant to the hospital. (15RT 2637.) Miller
also had plastic bags placed on appellant’s hands. (15RT 2639,
2648.) The police seized three vials of blood and one vial of
urine that were obtained upon appellant's admission to the
hospital. (30RT 6343, 6344.) .

Dr. Pryor, a neurosurgeon, operated on appellant’s head at
2:30 a.m. on November 23. (20RT 3712, 3715.) Appellant had a
large stellate explosion-type injury to her right parietal area.
(20RT 3715.) A gun was held closely against her scalp causing the
gases from the firing of the gun to explode her scalp. (20RT
3716, 3734.) The bullet traveled upwards blowing appellant’s
skull apart and driving bone and bullet fragments into her brain.
(20RT 3716-3718.) Pryor had to remove a damaged piece of
appellant’s skull and a small amount of bra;;. (20RT 3748-3749.)
Pryor, who had seen about 30 self-inflicted gun shot wounds in
his career, did not see anything inconsistent with appellant’s
injury being self-inflicted. (20RT 3714, 3751.)

Pryor testified appellant’s surgery could lead to retrograde

amnesia which is the loss of knowledge of events at or before the

time of injury. (20RT 3737, 3741-3742.) Retrograde amnesia is
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also associated with concussive head injury and loss of
consciousness. (20RT 3742.) Appellant’s orientation to name and
place one day after surgery was not inconsistent with retrograde
amnesia. (20RT 3728, 3737.)

On December 1, 1999, appellant had surgery on her fractured
foot. (26RT 4616.) Appellant had a rotational injury that
required dislocated joints and broken bones to be put back
together. (26RT 4616.) It was a severe, high level trauma injury;
the front part of appellant’s foot was broken away from the arch.
(26RT 4617, 4620.) This type of fracture typically happens in one
of two ways: a crushing injury such as concrete falling on the
foot or landing on the foot in a way that it twists and breaks.
(26RT 4617.) The latter generally occurs when the foot is pointed
straight down like a ballerina. (26RT 4619.) A fall downstairs
could cause that type of injury as could twisting your body as
your foot was being held in place. (26RT 4619, 4628.) It was
possible but not likely that appellant suffered the injury from
falling on her foot after shooting herself in the head. (26RT
4627.)

Deborah Anderson, a critical care nurse, took care of
appellant on November 23 and 24 from 6:45 a.m. to 7:25 p.m.

(28RT 6057-6058.) Appellant had a tube in her throat that
prevented her from talking until late in the shift on November 23

when the tube was removed. (28RT 6062, 6063, 6069.) Anderson
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testified that sometime on November 24, appellant calmly asked
Anderson if her husband had called. Anderson never documented
anywhere that appellant asked this question. (28RT 6060-6061.)

Ventura County sheriff detective Cheryl Wade first had
contact with appellant about 1:00 p.m. on November 23 in
appellant’s private hospital room in the intensive care unit.
(30RT 6346, 6347; 31RT 6542.) Wade was sent to the hospital to
get a statement from appellant. (31RT 6541, 6544.) Wade, who was
dressed in civilian clothing, introduced herself as being from
the sheriff’s department. (310RT 6557.) Wade stayed in
appellant’s room for 2%-3 hours. During that time, Wade tape-
recorded what went on, listened to appellant’s interactions with
hospital personnel, talked to appellant's nurses, and questioned
appellant. (31RT 6529, 6548, 6549, 6552.)

Appellant was in pain when Wade first saw her. She was
touching her head and requesting pain medication. (30RT 6347;
31RT 6552, 6562.) Wade tried to make appellant feel comfortable
by covering her with a blanket, helping her move in bed, and
giving her ice chips. (31RT 6557, 6561.)

Wade saw that appellant had bruises on her wrist and legs
and knew appellant had a broken foot. (31RT 6526, 6550, 6551.)
She asked appellant how she got those injuries. (31RT 6526,

6551.) Appellant said several times that she didn’t remember.

(31RT 6526, 6558.) At one point, while appellant’s foot was being
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x-rayed, Wade told appellant she had a bullet in her head. (31RT
6559.) Appellant complained about shoulder pain, and Wade asked
her if she had a fall. (31RT 6564.) Appellant said she was not
sure and asked Wade what they suspected. (31RT 6565.) Wade said
they didn’t know, they needed to find out f;Pm her. (31RT 6565.)
Appellant said again that she did not remember. (31RT 6566.)
Later, appellant said she might have fallen down the stairs.2¥
(31RT 6528, 6567, 6570.) When asked about how she got the
bruises, appellant said “wrestling with a boy.”2Y (31RT 6527.)

Appellant asked several times about what happened. (31RT
6575.) Wade listed appellant’s injuries and asked appellant where
she last remembered being. (31RT 6575.) Appellant replied she had
been home and related what she had for dinner. (31RT 6576, 6605,
6608.) B

About 1% hours after Wade arrived, appellant was moving
around the bed and moaning repeatedly that she hurt. (31RT 6574,
6578.) Appellant finally received a pain shot and seemed to calm

down. (31RT 6579.) After the shot, appellant again told Wade in

response to questioning that she didn’t know how she hurt her

20/ yade repeated, “You might have fallen down the stairs?” as a
question. Appellant’s response was inaudible. Wade said "“You
can’t remember?” and appellant’s response was again inaudible.
(31RT 6571.)

2/ The transcript said “[inaudible] with a boy” but Wade
testified she remembered appellant saying “wrestling.” (31RT
6585.) Wade didn’t ask which boy. (31RT 6585.)
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head or her foot. (31RT 6580.) Wade asked appellant to name her
children and appellant did so correctly and without any
inappropriate demeanor. (31RT 6563.) Wade eventually told
appellant her children had been hurt and that she was suspected
of hurting them. (31RT 6604.) Appellant asked what Xavier had
said. (31RT 6605.) Appellant also asked, "Where is Gabriel? Where
is Gabriel? The baby, is he okay?" (31RT 6606, 6608.) About 30
minutes after appellant received a pain shot, Wade finally told
appellant that her children were dead. (31IRT 6572, 6538.)
Appellant said, “Oh, God” and began crying.Mk3lRT 6586-6587,
6610.)

Wade later brought Juanita into the room and stayed there
while Juanita and appellant talked. (31RT 6528.) Appellant told
Juanita she was concerned about Xavier being alone and said
someone should be with him. (31RT 6529.) Juanita asked appellant,
“Why did you do this?” and said a prayer over appellant. (31RT
6531.) During the prayer, appellant said, "My babies. My babies.
I'm sorry. I'm sorry" and clutched the front-of her nightgown.
(31IRT 6531.)

Ventura County sheriff deputy Jose Rivera also went to the
hospital the night appellant was admitted. (39RT 7854.) He took
photos of appellant during her surgery and noted bruising on her

arms and legs. (39RT 7855, 7867-7868, 7890-7891.) Rivera later

asked appellant what happened but appellant, who had a tube in
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her throat, did not respond. (39RT 7872, 7879.) There was no
question in Rivera’s mind that appellant understood what was
going on even though she could not talk. (39RT 7881.)

Rivera was in appellant’s ICU room several hours later when
the surgeon asked appellant to squeeze his hand, raise her leg,
and recall the date. (39RT 7859-7860, 7878,h;893.) Rivera was
also present when Wade talked to appellant about being suspected
of hurting her boys. (39RT 7860.) He heard appellant ask about

Gabriel whom she referred to as her “baby.” (39RT 7861.)

Juanita’s Testimony

Juanita began staying at the Camarillo house about three
weeks after the Northridge earthquake. (28RT 5028.) She would
take care of the boys 5-7 days each week and would often stay
overnight in her room at the house. (28RT 5018, 5024, 5028.)

According to Juanita, appellant was shocked when Xavier
fired her but did not seem depressed about it and never indicated
she was suicidal. (28RT 5027, 5031, 6016.) Xavier told Juanita
that appellant was taking Prozac but Juanita did not notice any
emotional changes in appellant after that because appellant
always seemed happy. (28RT 5031.) Xavier prescribed Xanax for
Juanita and would sometimes tell Juanita to give appellant some.

Juanita testified she would do so.22/ (28RT 5032, 5033, 5034.)

22/ 1n a pretrial interview with the prosecution, Juanita said
Xavier told her not to give appellant Xanax, but Juanita would do
(continued...)
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Juanita testified that Xavier showered appellant with gifts
but said appellant was not “spoiled.” (28RT>éO30.) Juanita,
however, acknowledged she might have told the police that Xavier
spoiled appellant and then took it all away. (28RT 5031.) About a
week before the shooting, appellant told Juanita that she had
found papers from Xavier’s divorce lawyer. (28RT 5052.)

Juanita and appellant spent the day of the shootings
together preparing for their Thanksgiving trip to Waterford.
(28RT 5026, 5073-5074.) Everything seemed normal and perfect.
Appellant was in a good mood and had begun packing. (28RT 5074.)
At about 6:00 p.m. that day, Juanita was planning to spend the
night at the Camarillo house. (28RT 5020, 5022.) Xavier came home
from work about 6:30-7:00 p.m. (28RT 5035.) When Xavier and
appellant started to eat dinner, Juanita brought her own dinner
into her room to watch TV.2/ (28RT 5037.) Around 7:30 p.m.,
Juanita changed into her nightclothes. (28RT 5022.)

When Juanita went to the kitchen later, Xavier, who had been
in the kitchen with the appellant, walked out. Appellant had

tears in her eyes. While Xavier worked out in the playroom,

Z/(...continued)

so if appellant asked her for some. (54RT 10583.)

B/ Juanita saw appellant drink one margarita with dinner that
night. (28RT 5023, 5084.) It didn’t appear to affect her. (28RT
5024.) Juanita had never seen appellant drink to excess but noted

that appellant and Xavier drank Tott’s champagne every night with
dinner. (28RT 5085, 6049.)
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Juanita cleaned the refrigerator and appellant loaded the
dishwasher. (28RT 5038-5039.) Juanita returned to her room but
soon heard hollering. She went to the kitchen and saw Xavier
hollering at Joey and pushing him. She didn’t want to get
involved and went back to her room. (28RT 5041, 5046.)

Juanita heard Xavier hollering again later, this time from
upstairs. (28RT 5047, 5081.) Xavier was loud and sounded upset.
(28RT 5047.) Juanita went upstairs and saw appellant on the
bedroom floor wearing pajama shorts and a long t-shirt.2¥ Xavier
was kicking appellant’s legs.2 (28RT 5087, 5089, 5091, 6033,
6042-6043.) Juanita told Xavier she was sick and tired of his
hollering and to get the hell out of the house. (28RT 5049.)
Juanita ran into Joey’s room and talked to him while Xavier got
his jacket. (28RT 5049, 5093-5094.) Juanita-then followed Xavier
to the garage to make sure he left. (28RT 5049-5050, 5086, 6000.)
At that time appellant was not crying and seemed fine and did not
appear to be in any pain. (28RT 5050, 6047.)

Juanita had been thinking all evening about going home for a

24/ pappellant had been wearing those same shorts and t-shirt in
the kitchen that night and Juanita did not see any bruises on
appellant’s legs. (28RT 5088-5090.)

25/ pAp investigator for the district attorney’s office later
testified that he witnessed an interview the.prosecutors did with
Juanita on February 25, 2000. (39RT 7939.) At the prosecutor’s
request, Juanita demonstrated what she saw that night. She showed
appellant on the floor with her arms wrapped around Xavier’s
right leg. (39RT 7942-7944.) Juanita never said anything about
Xavier kicking appellant. (39RT 7945.)

—46-



hair appointment the next morning. (28RT 5076, 6030.) Around 9
p.m., after witnessing the argument between Xavier and appellant,
Juanita decided to go home and return the next day to go to
Waterford. (28RT 5022, 5056, 6030, 6031.) Juanita left wearing
her nightgown and robe, but came back after a few minutes because
she forgot her glasses. Juanita kissed appellant when she left
again. Appellant made a joke and seemed normal. She stood at the
door while Juanita drove away. (28RT 5057, 6002-6007.)

Xavier called Juanita a little after the 11:00 p.m. news had
started. (28RT 5057.) She didn’t recall all-that Xavier said on
the phone but based on the call she believed that appellant had
been shot and three of her grandkids were dead. (28RT 6009.)
Juanita drove back to the house and she and Xavier spent about an
hour in the garage. (28RT 6008, 6009, 6011.) Xavier handed
Gabriel to her right away. A male officer questioned Juanita for
about 30 minutes and told her appellant and the three boys were
dead. (28RT 6011, 6012, 6014, 6030.)

Juanita went to the hospital to see appellant the evening of
November 23. (28RT 5058.) She saw a woman she later learned was
Wade sitting behind appellant’s bed. (28RT 6018, 6019.) Juanita
didn’t know at that time that Wade was a detective. (28RT 6023.)
Wade did not question Juanita then and let her talk to appellant
who was in and out of consciousness. (28RT 6020.) Juanita could

not recall what she said to appellant during her five-minute
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visit except she asked appellant what happened. (28RT 6020, 6021,
6022.) Appellant never answered “why she did it.” (28RT 6026.)

Juanita’s Earlier Statements

Ventura County sheriff deputy Ernest Montagna interviewed
Juanita at 2:00 a.m. on November 23 in a patrol car parked at the
house. (30RT 6327, 6332, 6333.) Juanita was crying and
hysterical. (30RT 6332.) The interview, which lasted 20-30
minutes, was tape-recorded. (30RT 6328, 6333.) Juanita never said
she saw Xavier kick appellant or push Joey. (30RT 6328-6329.)
Juanita described the argument that night as loud enough that it
caused her to go upstairs and ask what was going on. (30RT 6329,
6335.) Juanita said appellant was not the type to let Xavier
abuse her. (30RT 6329.) Regarding Xavier, Juanita said, “He
provided --she had everything but, um, he spoiled her, and then
he took everything away.” (30RT 6330.) When Xavier left that
night, appellant said, “Oh, he’s going, huh? Now, Mom, I have no
money now. I don’t know what I'm going to do.” (30RT ©330.)
Bppellant also said, “Well, I guess I'm crazy like he says I am.
Mom, he says I'm crazy.” (30RT 6331.) When Xavier called Juanita,
“He was crying. He was hysterical.” (30RT 6332.)

Wade tape-recorded an interview with Juanita the day after
Juanita saw appellant in the hospital. (31RT 6532, 6590, 6611.)
Wade asked Juanita if she knew what appellaHL was saying she was

sorry for the previous day. Juanita said it was for what happened
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to her babies. (31RT 6533.) When Wade asked Juanita what happened
the night of November 22, Juanita didn’t say- anything about
Xavier kicking appellant or pushing Joey. (31RT 6534.) Juanita
said there was an argument between appellant and Xavier and also
some wrestling. (31RT 6534, 6598.) Juanita demonstrated that
appellant was holding onto Xavier’s leg as he dragged it behind
him and said nothing about Xavier kicking appellant. (31RT 6535-
6536.) Juanita said that Xaviér was wearing blue sweats and a
green windbreaker when he left the house. (31RT 6540.) Juanita
also said that appellant liked to wear shorFF and Juanita never
saw appellant with bruises. (31RT 6539.) Juanita described
appellant as initially feeling low and restless after she was
fired but said that changed over time. (31RT 6540, 6601.)

VanEssen’s Testimony

Lisa VanEssen began working as Xavier’s assistant office
manager in early 1995. (26RT 4699.) Between 1995 and 1999, she
and appellant shared hours and tried not to take vacation at the
same time. (26RT 4762.) She replaced appellant as office manager
in August 1999 and quit working for Xavier ih March 2000. (26RT
4700.) VanEssen got along well with appellant whom she considered
a friend. (26RT 4704-4705, 4758.) According to VanEssen,
appellant had a good work ethic and was very organized. (26RT

4710.) Appellant supervised the other employees and reprimanded

them when necessary. (26RT 4706.) Both appellant and Xavier could
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hire and fire employees, but Xavier generally did the firing at
appellant’s request. (26RT 4709, 4710.) Xavier and appellant
sometimes argued at work. (26RT 4714.)

The Caro children came to the office occasionally and Xavier
would hug and kiss them. (26RT 4703.) He would also rearrange his
work schedule to attend the kids’ sports and school activities.
(26RT 4703.) VanEssen thought appellant was also a good and
loving parent based on seeing appellant interact with her
children both at the office and a few times at home. (26RT 4764,
4765.) Appellant had photos of her boys in the office and spoke
of them lovingly. (26RT 4766, 4779.)

Appellant paid her personal bills and her parents’ bills at
the office along with the office bills. (26RT 4717, 4718.)
Appellant decided which bills to pay. VanEssen helped her write
checks. (26RT 4716, 4717.) Appellant also d;&ided how much money
to transfer between the corporate money market account and both
the corporate and personal checking accounts. (26RT 4717.)

In early 1999 VanEssen noticed problems with the office
finances. (26RT 4715.) The landlord called about the office rent.
(26RT 4715.) At one point, the overdue rent was about $70,000.
(26RT 4716.) VanEssen believed that by early 1999 there was not
enough money coming in to pay the expenses for the office, the
Leon family, and the Caro family. (26RT 4723%) VanEssen didn’t

discuss this with Xavier because she believed Xavier and
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appellant should work it out. (26RT 4724.)

Xavier found out about the rent being ip arrears when
appellant and VanEssen were both off work in late July 1999 and
he received some calls about the rent. (26RT 4724.) When Xavier
asked VanEssen if the office was behind in rent, she told him
that account and others were in arrears. At Xavier’s request, she
showed him the financial records. (26RT 4724-4726.)

According to VanEssen, Xavier seemed shocked when he looked
at the financials. (26RT 4728.) VanEssen thought Xavier knew
about the payments appellant made to her parents because
appellant never tried to hide what she was ééying. (26RT 4728,
4771.) Xavier said he knew they had been helping the Leons but he
didn’t realize the magnitude. (26RT 4728, 4772.)

Xavier decided not to have appellant run the office any
longer, and VanEssen became his office manager although she
worked only part time. (26RT 4729-4730, 4774.) VanEssen took over
paying all the bills including the Caros"’ personal bills and the
Leons’ bills. (26RT 4731, 4867.) Because VanEssen found appellant
to be organized about finances, she followea‘appellantfs
bookkeeping methods. (26RT 4813.) If bills went to the Caros'
house, appellant would send them to the office with Xavier. (26RT
4732.) Xavier asked VanEssen to keep track of the Leons’ expenses

because he was going to start having the Leons reimburse him.

(26RT 4732-4735.) He subsequently made monthly transfers from the
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Leons’ account to the Caros’ personal account. (26RT 4735-4737.)

VanEssen viewed Xavier as both a boss and a friend. (26RT
4738.) They had numerous personal conversations in 1999,
including discussions about Xavier being unhappy in his marriage
and going to see a divorce lawyer. (26RT 4738, 4739.) VanEssen
recalled that Xavier first talked about bei?g unhappy in either
June or July 1999. (26RT 4763.) VanEssen advised Xavier to
divorce appellant. (25RT 4537.)

Appellant did not appear to have any issues with VanEssen
taking over as office manager. (26RT 4760, 4777.) VanEssen would
call appellant at home if she had questions, and Xavier did not
limit VanEssen’s contact with appellant. (26RT 4760.) One
Saturday when VanEssen was meeting with Xavier to plan a budget,
appellant called to see if VanEssen was really meeting with
Xavier because appellant feared that Xavier was going to meet
Gillard. (26RT 4741, 4784-4785.) VanEssen told appellant that
there was nothing going on because, at that time, VanEssen didn’t
know that Xavier and Gillard were having an affair. (26RT 4742.)

VanEssen also had several conversations with appellant about
the state of the Caros’ marriage. (26RT 4743.) Appellant never
said she was considering a divorce but did say she didn’t think
Xavier loved her and she worried Xavier would leave her and the
boys with nothing. (26RT 4743, 4786.) Sometime in September or

October 1999, appellant told VanEssen she was upset about finding
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papers that Xavier had gotten from a divorce lawyer. (26RT 4743.)

Around that same time, appellant calle? VanEssen at work.
When VanEssen asked her how she was, appellant replied, “Not
good. Sometimes I think it would just be better if I wasn’t
here.” VanEssen told appellant to stop it. Appellant said she was
serious and was sitting on the bed holding a gun and thinking
about it. (26RT 4744.) VanEssen told appellant she was scaring
her and said, “You have four boys that need you.” Appellant
replied, “What would it matter.”2¥ (26RT 4745.)

VankEssen didn’t really think appellant would kill herself
but told Xavier about the call because she ghought he should know
if his wife was having serious mental problems. (26RT 4745; 27RT
4827.) Xavier said maybe he should take the guns out of the
house. (26RT 4746; 27RT 4828.) Appellant never mentioned suicide
again to VanEssen. (26RT 4746.)

VanEssen saw Xavier and appellant socially. (26RT 4746.)
Appellant would have 1-2 margaritas with dinner and would seem
happy and relaxed and giddy. (26RT 4746--4747.) VanEssen never saw

appellant falling down drunk. (26RT 4747.) In early November

1999, appellant took VanEssen out to lunch for VanEssen’s

2¢/ During an overnight break in her testimony, VanEssen listened
to her November 23, 1999 interview with Thompson and refreshed
her memory that the call was in September 1999. (27RT 4829.)
VanEssen admitted she was more clear and detailed at trial about
what appellant said during the call than she was in November
1999, but explained she was very emotional when she was being
interviewed on November 23. (27RT 4830.)
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birthday. (26RT 4747.) Appellant seemed fine and had one
margarita with lunch. (26RT 4747.) Appellant told VanEssen that
she was taking Prozac and it made her feel less volatile and more
on an even keel. (26RT 4748.)

Appellant and VanEssen talked on November 22 when appellant
called VanEssen at the office to ask about the registration tags
for Juanita’s car. (26RT 4752.) VanEssen fa;éd over Juanita’s
registration material. (26RT 4754.) Appellant wished VanEssen a
happy Thanksgiving and sounded normal. (26RT 4756.)

Xavier called VanEssen the morning after the shootings at
about 8:50 a.m. and told her what happened and asked her to take
care of the office. (27RT 4831, 4854.) Xavier was hysterical,
crying and yelling, “She killed my babies” and “She shot my
babies.” (27RT 4850, 4855-4856.) Xavier also said that appellant
shot herself and was in the hospital. (27RT 4855.) That made
VanEssen think about appellant’s suicide call but she didn’t say
anything to Xavier about it. (27RT 4855.)

VanEssen was not supposed to work the day after the
shootings but went to the office right away. (27RT 4831, 4856.)
Gillard was at the office when VanEssen arrived. (27RT 4857.)
VanEssen thought about going to the house to see if she could
help but was nervous. (27RT 4854, 4857.) Gillard offered to go
with her so they went together. (27RT 4857, 4858.) Thompson

interviewed VanEssen first before she saw Xavier. (27RT 4858.)
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VanEssen and Gillard spent 2-3 hours with Xavier in the command
post. (27RT 4861, 4862.)
Forensics

A bullet found on the carpet in Joey’s room, a bullet
fragment found on the top bunk, bullet pieces recovered during
the autopsies, and the cartridges found on the floor of the
master bedroom were all fired from appellant’s gun that was found
on Xavier’s dresser. (39RT 8034-8047.) That gun had a modified
trigger pull of 8-3/4 pounds rather than the minimum 10 pound
pull recommended by the manufacturer, and it could be fired
without being cocked. (40RT 8129-8130, 81879

Based on an examination of eight lead fragments found in the
master bedroom as well as a depression noted in the master
bedroom ceiling, a firearm analyst opined that a fragment of the
bullet fired in the master bedroom had hit the ceiling. (40RT
8094-8103.) Lead fragments found on a wall ledge suggested the
bullet was traveling upward rather than downward. (40RT 8109-
8114.)

The front edge of the gun safe showed pry marks which could
not be dated. (40RT 8114-8115, 8123.) When the forensic examiner
first saw the gun safe, the combination lock did not work; that
is, the door would close but it could be opened without putting
in the combination. (40RT 8116-8117, 8125-8126.)

Neither the gun, the bullet casings, nor the gun safe had
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usable fingerprints. (32RT 6641, 6647.) A criminalist who
examined the gun on May 22, 2000 opined it had not been washed or
wiped off because there were stains on it. (35RT 7262, 7266.)

Both appellant and Xavier had gun shot residue on their
right hands. (40RT 8074-8076.) Their left hand swabs were not
tested. (40RT 8076.) Blood particles were also found on
appellant’s right palm swab but not on Xaviel’s swab. (35RT 7227,
7229-7230.) The presence of GSR could mean the person fired a
gun, handled a recently fired gun, had been in the vicinity of a
fired gun or had contact with someone or something that had GSR
particles on it. (40RT 8077.)

DNA from fingernail scrapings from appellant’s right hand
had a mixture of contributors that could be Joey, Christopher, or
appellant but not Michael. (29RT 6182.) Fingernail scrapings from
appellant’s left hand also had a mixture of contributors that
could be Joey or appellant but not Christopher or Michael ./
(29RT 6184.) Appellant's blood was on the soles of both of her
feet. (30RT 6259, 6279.)

A fingerprint analyst determined that two partial bloody
latent palm prints from the door frame between Joey’s bedroom and
the bathroom were made by appellant. (27RT 4901.) One print was a

right hand with the thumb facing up and the fingers at a 45

21/ The evidence technician who scraped appellant’s fingernails
used one stick per hand, not one stick per finger. (34RT 6945.)
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degree angle towards the corner. (27RT 4906.) The other print was
a right hand with the fingers straight up.2/ (27RT 4908.) Based
on the coloring of the ridges, the analyst determined the blood
was on appellant's hand, not on the door frame. (27RT 4911,
4943.)

Stains from the pajama shorts and t-shirt that appellant was
wearing when she was found on the floor were sent to the Santa
Clara crime lab for DNA testing.2’ (29RT 6075, 6096.) All of the
stains tested presumptively positive for blood. (29RT 6220.)
Three stains on the shorts and two stains on the t-shirt matched
the DNA profile for Joey.3® (29RT 6104, 6106, 6114, 6117, 6126,
6148; 34RT 7067.) Five stains on the shorts and one stain on the

t-shirt matched Christopher’s profile.®’ (29RT 6119, 6129, 6132,

28/ There were also some unidentifiable smudged fingerprints on
the door frame. (27RT 4955, 4965.) The analyst assumed the
fingers belonged to the same hand as the palm for purposes of
orienting the palm but could not conclude that for sure. (27RT
4956, 4957, 4972.) The palm was not moving when it left the print
but the fingers were moving. (27RT 4960.) The palm print and
fingerprints could not have been laid down at the exact same
time. (27RT 4967.)

2/ When a criminalist collected appellant’s shorts and t-shirt
from deputies at the hospital, they were packaged together in the
same paper bag. (33RT 6853-6855, 6858; 34RT 6975.)

3% christopher, Michael, and appellant could have been a minor
contributor to one of the stains. (29RT 6150.) A minor
contributor can be from a source other than blood. (29RT 6250.)

3 One stain had a minor contribution possibly from Joey and
another had a minor contribution possibly from appellant. (29RT
6119, 6138.)
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6135, 6138, 6166; 34RT 7050.) Eighteen stains on the t-shirt
matched appellant.?/ (29RT 6140, 6142, 6143, 6144, 6145, 6155,
6157, 6158, 6159, 6161, 6167, 6168, 6169, 6170, 6171, 6172.)

Ed Jones, a forensic scientist, spent three days examining
the stains before they were sent to the lab. (34RT 7045, 7050;
35RT 7253.) He was looking for projected stains because he was
concerned there might have been blood transferred by personnel at
the scene.?¥ (35RT 7243.) Jones found projected blood on the
shorts but no high velocity impact spatter.* (35RT 7247.)

Jones also examined the underpants appellant was wearing for
soak-through stains. He found two spots of blood on the crotch
and one above the right leg, but he didn’t send any stains for
DNA testing. (36RT 7308, 7310, 7311, 7371, 7374.) He opined that

the blood spot on the crotch soaked through to the outside.®®/

32/ Oone stain had a minor contribution possibly from Christopher.
(29RT 6155.) Six additional stains had incomplete profiles that
indicated appellant could be the source but which could not be
from any of the three boys. (29RT 6173-6176.)

33/ A projected stain results from some force other than gravity
operating on blood and causing it to break apart and travel.
(31RT 6436-6437, 6469.) In contrast, a smeared stain results from
a bloody surface and a nonbloody surface coming into contact.
(31RT 6436.)

3%/ High-velocity impact spatter is a type of projected stain that
reveals a specific pattern. (31RT 6446.) A high velocity event
such as a gunshot will not always leave a high velocity pattern.
(31RT 6494,6496.) '

33/ At a sidebar, the prosecutor revealed he was at the crime
scene the morning after the shooting and initially requested a
(continued...)
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(36RT 7374.) The blood spot above the right leg of the underpants
was a transfer stain. (36RT 7375.)

Jones opined that one stain on the shorts that matched
Christopher’s profile contained brain matter and another stain
that matched Joey’s profile was caused by a piece of scalp with
bloody hair hitting the shorts. (34RT 7064, 7065.)

Two blood stains from the master bathroom matched Joey with
the one from the sink having a possible minor contribution from
Christopher. (29RT 6200-6202.) A stain from Xavier’s sweat pants,
stained carpet fibers, and a stain on the stair railing could all
have been from Michael. (29RT 6204, 6206—629?, 6215; 32RT 6643.)
A stain from Gabriel’s sock matched Michael. (29RT 6217.) No
stain contained Xavier’s profile. (30RT 6294.)

Xavier's sweat pants contained one projected blood stain
Just below the right knee, a projected white substance covering a
3" area on the right inner thigh, and presumptively positive
blood stains on the back of the pants. (31RT 6437, 6438, 6455,
6468.) There were also presumptively positive stains on the front
left sleeve and inside front bottom of the shirt that did not
appear to be projected and a projected whitéistain on the front
of the shirt. (31RT 6474, 6475, 6476, 6492.) There were also four

white stains on the front of the jacket. (31RT 6488.)

B/(...continued)

rape kit but later decided not to have the test done because he
thought there was no indication of a sexual assault. (32RT 6695.)
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There were no high velocity stains on Xavier’s shirt, pants,
or jacket; however, fifteen stains on Xavier's jacket tested
presumptively positive for blood. (31RT 6493; 32RT 6678, 6679,
6699.) The stains all appeared to be transfer stains and none
appeared to have soaked through. (33RT 6708, 6787.) Xavier’s left
sock had blood stains but the examiner couldn’t determine if they
were projected or transferred. (32RT 6679; 33RT 6748, 6749,
6750.) The left strap of Xavier’s left flip flop had a projected
blood stain that was not high velocity. (32RT 6681; 33RT 6736.)

The prosecution hired Rod Englert, a retired law enforcement
officer who worked in crime scene reconstructionist and
bloodstain interpretation, to opine on the evidence. (37RT 7468,
7470.) Englert, who performed 80% of his work for prosecutoré,
billed at a rate of $325 per hour plus expenses and had received
about $20,000 in this case by the time he testified at trial with
more time yet to be billed. (37RT 7474; 38R;47737, 7738.) The
court accepted Englert as an expert in both crime scene
reconstruction and blood stain interpretation. (37RT 7507.)

Englert explained that blood stains can be low, medium, or
high velocity. (37RT 7483.) Low velocity stains include swipes,
transfers, and drops. (37RT 7483.) Medium velocity stains occur
when energy is impacted into a source of blood. (37RT 7486.) High
velocity stains result from gunshots and create an aerosol or

very fine mist or spatter pattern. (37RT 7487.)
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Englert reviewed 25 reports and about 750 photos from this
case. He also examined the physical evidence and went to the
house although the bunk beds were not there and no other evidence
was in place. (37RT 7508; 38RT 7666.) He examined Joey’s bedding
and placed it in the same way it was depicted in the crime scene
photos which enabled him to determine Joey’s position when he was
shot. (37RT 7513.) There was high velocity mist on the pillow to
the left of Joey’s head and pieces of tissue and hair in the
bedding. (37RT 7514.) The bullet went through the pillow. (37RT
7514.) There were two different bleeding activities on Joey’s
pillows, one on the left pillow and one on the right. (37RT
7516.) In Englert’s opinion, Joey was face &;wn on the pillow
when he was shot but was then repositioned to his right side,
facing up. (37RT 7520-7521.) Blood drops on the pillow were
consistent with a rollover. (37RT 7521.)

Englert also examined the bedding from the bunk bed,
including four pillows, a sheet, a comforter, and some dolls.
(37RT 7529-7531.) In front of an audience that included the
prosecutors, a criminalist, and a firearms expert, Englert
reconstructed the scene in the bunk bed room using the same
bedding and mannequins. (37RT 7531, 7532.) The prosecution had
someone create a criminal animation depicting Englert’s opinion
as to how Michael and Christopher were shot given the blood

patterns observed. (37RT 7534.) That videotape of the animation -
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-divided into 8 scenes-- was shown to the jury. (37RT 7536, 7543,
7552, 7558, 7564, 7583, 7608, 7609.)

In Englert’s opinion, Michael was face up when he was shot
and the shooter was on his left side. (37RT 7538.) There was no
disturbance in the blood pattern under Michael to indicate
Michael either moved himself or was moved after he was shot.
(37RT 7540; 38RT 7792.) He also believed that Michael was shot
before Christopher because Michael’s arm wa;‘found under
Christopher. (37RT 7540.) Englert found no high velocity blood
spatter from Michael’s shot, a finding consist with a contact
shot with no exit wound. (37RT 7541; 38RT 7741.)

Englert noted that the firing of a .38 gun is loud and would
hurt the ears of someone next to the gun when it was fired. (37RT
7546.) Englert opined that Christopher sat up after Michael was
shot and was facing the shooter to his left when he was hit with
the shallow shot. (37RT 7547, 7553.) That shot resulted in a bone
fragment that was found underneath Christopher. (37RT 7548.) To
Englert, that meant that the shallow shot came first and
Christopher was sitting up or just getting to a sitting position
in bed when that shot was fired and then he fell over onto the
bone fragment. (37RT 7548, 7557.) Also because there was no
bullet damage on any bed pillows, this meant Christopher must

have been off the pillow when he was shot or the exit bullet

would have hit the pillow or bedding. (37RT_7551.)
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Low velocity blood drips on the left side of Christopher’s
t-shirt and shorts suggested that Christopher was sitting up and
his heart was still pumping after the first shot. (37RT 7559,
7560.) Blood stains on Christopher’s thigh and calf suggested
that Christopher’s bleeding head had to have passed over his leg.
(37RT 7570.) In addition, there was a pattern of blood drips on
the blankets, Christopher’s leg, and a doll on the floor that
supported that Christopher moved his head out over the bed after
being shot. (37RT 7571, 7576.) Christopher would have had to get
up far enough on one knee to lean over the side of the bed to
cause the drips. (37RT 7582.)

Englert opined that the second shot was fired into the
initial bullet hole in Christopher's head. This would have
produced an enormous amount of high velocity mist, blowback, and
blood spatter because the shot went into a large hole without
skull protection. (37RT 7558, 7585.) Christopher either moved
back to the pillow or was placed back on the pillow before the
second shot based on the large amount of high velocity mist that
went across the pillow and also hit the bedpost and wall. (37RT
7584, 7585.) Christopher’s tissue and hair were on the right side
of Michael’s face meaning Michael’s position did not change after
Christopher was shot. (37RT 7585, 7588.) The blocd on Michael'’s
face was mist and not a transfer stain. (38RT 7820.)

Englert examined the shorts appellant was wearing. Based on
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appellant’s height and weight, those shorts would have been baggy
on her. (37RT 7593.) Englert testified that the shorts had blood
stains and biological material on the front and back and high
velocity spatter and a hair transfer on the sides and inner
crotch.3¥ (37RT 7592.) High velocity spatter on the inner left
crotch came from Christopher.3 (37RT 7593, 7594.) There was also
a transfer stain in the crotch area. (38RT 7777, 7778.) Based on
the appearance of the stains, Englert opineé—that the projected
stain happened before the transfer stain. (38RT 7818.)

There was less spatter on the shorts than on Michael’s face
suggesting the shorts were further away from the blood source.
(37RT 7600.) Englert explained that he did an experiment with a
mannequin wearing the shorts and said if the mannequin was bent
over in a certain position that aspect of the inner crotch of the
shorts would be exposed. (37RT 7595.) Englert did not bring the
mannequin to court nor did he bring the photes he took of his

experiment to court. (38RT 7671.) The person wearing the shorts

3%/ Englert acknowledged that transfer stains on the shorts could
have been made by emergency personnel working on appellant with
bloody gloves. (38RT 7727-7729.)

31/ Englert actually gave conflicting testimony on whether high
velocity spatter was present on the inner crotch of the shorts.
He later testified that based just on examination without
considering other evidence, the spatter could have been medium
velocity but was definitely projected and not a transfer stain
(37RT 7595-7596.) Englert labeled a photo caption in his report
as “high velocity mist pattern inside crotch area” (38RT 7722,
7773), but then testified that there was no-high velocity mist on
the shorts. (38RT 7720)
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had to stand with his legs about 18 inches apart and lean in to
exXpose the inner crotch area. (37RT 7605, 7606.) The splatter
would not have landed there if the shooter stood straight and/or
kept his legs together. (38RT 7675.) N

Englert examined the stains under magnification and he saw
no indication they were smears. (37RT 7598.) Englert believed the
person wearing the shorts came into direct contact with Joey’s
blood. (37RT 7634) Englert further believed beyond a reasonable
degree of certainty that the person wearing the shorts killed
Christopher. (38RT 7803.)

Englert also examined the t-shirt appellant was wearing.
(37RT 7615.) There was high velocity spatter” from appellant’s
blood on the right shoulder, top of the right sleeve, and back
right side. (37RT 7615, 7617.) The mist was from up to down.3%
(37RT 7616.) The blood mist on the sleeve was consistent with the
arm being held over the right shoulder and angled up. (37RT
7617.) If appellant had her arm down, her shoulder would have
blocked the blood spray. (37RT 7618.)

Englert examined Xavier’s jacket, pants, socks and flip
flops. (37RT 7618, 7621, 7622.) There were transfer stains on the

jacket and pants. (37RT 7619, 7622.) There was one projected

3/ Englert initially reported that the mist was down to up but
changed his report after learning that the high velocity mist on
the shoulder of the t-shirt was appellant’s blood. (38RT 7736-
7737.)
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blood stain on the pants but Englert found no evidence of spatter
from a gunshot. (37RT 7619, 7622.) The night before he testified,
Englert found three faint projected-type stains on Xavier's flip
flops that he missed on his first examination. (37RT 7625, 7640-
7641.) Englert concluded that the shooter could not have been
wearing the jacket. (37RT 7629.)

There was a transfer stain on the carpeting on the stairs
and already coagulated blood on the bannister. (37RT 7629-7631.)
The blood on the bannister came from Michael and could have come
from Gabriel’s socks. (37RT 7632, 7633.)

Other Evidence

In November 1999 there were security cameras around the
parking structures at Northridge Hospital where Xavier worked.
The cameras provided a live video feed with digital recording of
a date-time-location-stamped, black-and-white photo every three
seconds. (16RT 2907-2912.) The tapes were changed once per day.
The time on the tape was checked against the computer clock each
day and logged in a book. If there was a problem with the time,
the vendor came out and made adjustments. (16RT 2913-2915.) There
were no entries in the log for November 22, 1999 indicating that
the times on the videos were inaccurate. (16RT 2913-2915.)

The investigators obtained the security system parking
videos for the west parking structure for November 22, 1999.

(16RT 2915-2916.) Exhibit 6-B was a still photo from that video
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that was time stamped 2124:50 (9:24 p.m.) and showed a car
entering the parking structure. Exhibit 6-C, another photo from
that video, was time stamped 2236:31 (10:36 p.m.) and showed a
car leaving the parking structure. (16RT 2917-2919, 2961, 2963.)
Those two photos were the only ones from the video that showed
cars that resembled Xavier’s car.?’ (16RT 2966.)

Ernest Summen, a Mercedes—Benz service and parts director,
examined exhibits 6-B and 6-C and concluded the cars in the
photos were S-class, Mercedes-Benzes that was manufactured during
the years 1986 to 1991. (16RT 2933, 2935, 2938.) Summen opined
that Xavier’s Mercedes-Benz shown in exhibit 6-A was consistent
with the cars shown in exhibits 6-B and 6-C_but he could not say
whether they were the same cars. (16RT 2939-2940.)

The Northridge Hospital security guard log for November 22,
1999 contained an entry at 2225 (10:25 p.m.) indicating that a
guard unlocked the gate between the family practice building and
the medical office building. (16RT 2949, 2955.) The guard who
unlocked the gate didn’t actually make the entry into the log but
reported it to somebody else who made the entry. (16RT 2951.)

Tim Yang, an employee at Xavier's office, closed up the
office and turned off the lights at about 52&5 p.m. on November

22, 1999. (15RT 2652-2653.) When Yang arrived at the office the

3/ Xavier had told the police in his initial interview that there
were loop cameras around the hospital and they would have
captured his presence. (24RT 4428, 4430-4431.)
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next morning he found the lights on and two of the three phones
disconnected. (15RT 2654 - 2655.)

Appellant’s 24-year-old cousin, Lorie Leon, knew appellant
all of her life and worked for a time at Xavier’s office. (27RT
4998.) Lorie described the Leon family as big and fairly close-
knit. (27RT 5000.) Family was important to them, and Lorie knew
that appellant did not want a divorce. (27RT 5004-5005.)
Appellant advised Lorie that she should marry a stable educated
Mexican man with money for security, but also said she wanted
whatever was best for Lorie and made her happy. (27RT 5001-5002,
5004.)

At the conclusion of the prosecution’s case-in-chief, the
jury went on a jury view to the Camarillo house. (40RT 8220.)

DEFENSE CASE-GUILT PHASE

Impeachment of Xavier and Testimony about»Xavier

Charles Foote delivered a mostly white, 50-foot trailer to
Northridge Hospital on November 22, 1999. (41RT 8256, 8257,
8273.) He arrived sometime between 9-10:00 p.m. and had to wait
15-20 minutes for the gate to be unlocked. (41RT 8256-8258, 8260,
8263, 8268, 8272.) He told the police at the time that he backed
his trailer in after the gate was unlocked at about 10:00 p.m.
(41RT 8265.)

Xavier’s biofeedback technician, Edward Babakhanian, saw

Xavier leave at 4:30 p.m. on November 22. Babakhanian, who left
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about 5:45-6:00 p.m., was sure about the times. (41RT 8279-8280.)

Crabtree, the fire dispatcher, received Xavier’s transferred
9-1-1 call at 11:21:39 p.m. (53RT 10335-10337.) Crabtree typed
information into her console as she received-it. At 11:26:28
p.m., Crabtree typed that the wife murdered three children. (53RT
10353.) Crabtree typed “one child possibly breathing” at 11:32:24
p.m. (53RT 10339.) Crabtree also typed a note that the 9-1-1
caller was a doctor to explain why she was not telling the caller
to give CPR. (53RT 10345.)

Using body temperature and room temperature, a coroner's
investigator estimated that Joey and Michael died at 10 p.m. or
later.® (43RT 8672, 8674, 8680.) )

Ventura County sheriff deputy Timothy Lorenzen was in charge
of the crime scene investigation.® (43RT 8710.) He arrived at
about 12:30 a.m. on November 23. (43RT 8711.) A video of the
crime scene was shot beginning at 9:14 a.m. (43RT 8714.) Lorenzen
unlocked the inner closet before the video was shot, and he
believed he was the only person who went into the inner closet
before the video was shot. (45RT 9005.)

Lorenzen testified that he cleared the scene at 10:15 p.m.

on November 23. At that time, he contacted iévier to return to

20/ The investigator did not take Christopher’s temperature
because it would have disturbed the crime scene. (43RT 8689.)

4/ Although Lorenzen was in charge, the prosecution never called
him as a witness in its case-in-chief.
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the house which Xavier did. Xavier was alone in the house when
Lorenzen left. (43RT 8728; 45RT 8993, 8994, 8996.) Lorenzen
didn’t know if Xavier took a suitcase from the house prior to
that. (43RT 8730.)

During an interview on November 29, Xavier told Lorenzen
about security cameras in the parking structure at work as wel<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>