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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

Defendant and Appellant.

)
PEOPLE OF THE STATE OF CALIFORNIA, )
)
Plaintiff and Respondent, )
) No. S099549
V. )
) Alameda County
) Superior Court
MICHAEL AUGUSTINE LOPEZ, ) No. H-28492A
)
)
)

APPELLANT’S OPENING BRIEF

STATEMENT OF THE CASE

By an information filed on May 3, 2000, appellant and co-defendant
Sandra Harris were charged in Alameda County Superior Court case
number $099549. Both defendants were charged in Count 1 with the
murder of Ashley Demichino' (Pen. Code, § 187, subd. (a).)* Asto

! The victim’s last name in the information is misspelled as
“Dimichino.” (5 CT 977.)

2 All further statutory references are to the Penal Code unless
otherwise noted.



appellant Lopez, the information alleged a special circumstance of torture.
(§ 190.2, subd. (a) (18).) Count 2 alleged assault resulting in death of a
child under the age of 8 (§ 273ab) as to both defendants. As to appellant
Lopez only, Count 3 alleged lewd and lascivious acts on a child under 14 (§
288, subd. (b)) with an enhancement alleging the infliction of great bodily
injury (§ 12022.8, subd. (b)). Count 4 alleged as to Harris only a violation
of section 273a, subdivision (a), willful harm or injury to a child, with an
enhancement under section 12022.95, willful harm and injury resulting in
death. Six prior convictions, five of which were charged as prison priors
under section 667.5, subdivision (b), were charged against appellant; one
non-prison prior was alleged against co-defendant Harris. All of the counts
were alleged to have occurred “between May 30, 1999 through June 4,
1999.” (5 CT 997-1002.)* .

Following a joint jury trial, both defendants were found guilty of first
degree murder and all other counts and enhancements as charged. The
torture-murder special circumstance against appellant was found true. (6
CT 1286-1289; 1290-1300.) Appellant admitted the truth of one prior
conviction and the jury found true five others. (67 RT 4417; 6 CT 1296-
1300.)

The penalty phase against appellant began on February 21, 2001,
with the People’s case in aggravation. (6 CT 1446-1447.) The defense case
in mitigation started the following day and the case was presented to the
jury on March 1, 2001. (6 CT 1455.) After three and a half days of
deliberations, the jurors announced they were deadlocked. (6 CT 1459,
1460.) The court sent them back for further deliberations. On the seventh

3 “CT” refers to the Clerk’s Transcript on appeal; “RT” refers to the
Reporter’s transcript on appeal.



day of deliberations, the jurors again informed the court that they were
deadlocked “with no hope of resolution.” (6 CT 1469.) Again, they were
sent back to deliberate further. After two more days of deliberations, the
jury returned a verdict of death. (6 CT 1471, 1472.)

Appellant’s motions for new trial and modification of sentence were
denied at a sentencing hearing on July 20, 2001. The court imposed a
sentence of death for Count 1; 25 years to life for Count 2; the mid-term of
6 years, plus an additional 5 years for the section 12022.8, subdivision (b)
enhancement; 1 year each for four of the prior convictions. The terms for
Counts 2 and 3, the section 12022.8 clause and one of the prior convictions
were stayed. (6 CT 1543-1546.)

STATEMENT OF APPEALABILITY

This appeal is from a final judgment imposing a verdict of death and

is automatic under Penal Code section 1239, subdivision (b).
INTRODUCTION |

Michael Lopez was convicted of battering, sexually assaulting and
ultimately killing 21-month-old Ashley Demichino, the granddaughter of
his live-in girlfriend and co-defendant, Sandra Harris, who was staying with
appellant and Harris for the week before she died. Appellant’s convictions
and death sentence rest precariously on the word of his jointly charged co-
defendant; her daughter, who was with Ashley in the days and hours
leading up to her death, and whose own culpability as Ashley’s abuser and

killer was certainly at issue,* and the grudging and belated claim of a five-

-

* Indeed, as the verdicts were being read, appellant shouted: “Laurie
did it, Sandra. You know she did it” . . . “Her daughter did this. She
brought that child over like that.” (72 RT 4729.) Before he was removed
from the courtroom, appellant said, “God as my witness, I never touched
the little girl” . . . “Your daughter did this, Sandra. Laurie Strodtbeck did
this.” (72 RT 4731.)



year-old child that she saw appellant assault her younger sister.

Before Ashley came to stay with appellant and Harris, she was with

17-year-old Laurie Strodtbeck, Harris’s daughter and a methamphetamine
-user who spent the days before she left Ashley with appellant and Harris
partying with her friends. During the week, while appellant was at work,
Ashley was at the apartment with Laurie and Harris while they smoked
methamphetamine, just as she was in the hours before she was found
comatose in her bed on Friday morning.

Sabra Baroni, Harris’s five-year-old granddaughter, and Michael
Lopez, Jr., Harris and appellant’s three-and-a-half-year-old son, who were
also in the apartment that morning, did not say they saw anything happen to
Ashley until after they were repeatedly questioned by authorities and family
members. Only then did they claim to have seen appellant come into the
room where the three children were sleeping and throw Ashley to the floor.
At trial, only Sabra stuck to this version of events; Michael Jr. admitted he
saw nothing, but was told what to say in court. |

The fairness of appellant’s guilt trial was irreparably marred by the
erroneous admission of highly unreliable and prejudicial statements by and
about these two child witnesses. Without this badly tainted evidence, the
prosecution had no case against appellant.

At the penalty phase, the jury was allowed to consider inadmissible
and highly damaging evidence, including evidence admitted only against
Sandra Harris at the guilt phase, in making their penalty determination.

The jury struggled to reach a decision at both phases of trial,
deliberating for three days at the guilt phase; at the penalty phase the




deliberations were even longer and more difficult. After deliberating for
seven days, the jurors were evenly divided. Twice they announced they
were deadlocked, and twice the court sent them back. On the ninth day of
deliberations, after one j_uror’s tearful plea to be released because of the
stress of the trial was denied and with the vacation of another juror looming,
a verdict was rendered. Without the pressure that was exerted upon them, it
is unlikely the jury would have reached a penalty verdict. In a case with
such tragic and disturbing facts, the jury’s difficulty in reaching a verdict
must be seen as a reflection of the doubts they harbored about appellant’s
culpability.
STATEMENT OF FACTS
A. Guilt Phase Evidence
1. Family overview

In May 1999, appellant, who was 41 years old, and Sandra Harris,
46, were living together in an apartment in Hayward with their three-and-a-
half year-old son, Michael Lopez, Jr., and five-year-old Sabra Baroni, the
daughter of Harris’s daughter, Nicole. (60 RT 4082, 4093.) Sabra had been
living with Harris and appellant for about a year and a half because Nicole
had a drug problem and could not care for her three children. (40 RT 2823;
59 RT 3946, 3953.) Sabra had obviously become a part of the household.
She shared a room with Michael Jr., and the two children had matching
boy’s and girl’s toy boxes and bicycles. (46 RT 3265; 51 RT 3533.) Sabra
went on a family vacation to Disneyland and appellant took the kids on
outings and with him to church on Sundays. (51 RT 3535, 3538; 53 RT
3678; 78 RT 4976.)

In May 1999, Nicole was in jail because of child endangerment
allegations involving her son. (59 RT 3955.) Nicole’s other daughter, 21-

month-old Ashley Demichino, the victim in this case, was living with
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Harris’s stepfather, 72-year-old Jesse Lopez (no relation to appellant), with
whom she shared a bed because she did not have one of her own. (40 RT
2818, 2823, 2829; S8 RT 3901.)

Harris’s 17-year-old daughter, Laurie Strodtbeck, split her time
between Jesse’s house, her mother’s apartment and her boyfriend’s place.
(40 RT 2823; 43 RT 3078; 59 RT 3957.) Laurie was a methamphetamine
user who came to Harris and appellant’s apartment every day after appellant
left for work to smoke meth with her mother. (43 RT 3080-3081; S9 RT
3978-3979; 60 RT 4099, 4102.) According to Harris, appellant was
concerned about this because he was afraid if they were caught, Child
Protective Services (CPS) would take Michael Jr. away from him.
Appellant threatened to take their son and never let Harris see him again if
she did not stop using methamphetamine. (60 RT 4100-4101.)

Appellant’s relationship with Harris’s daughters was strained.
According to Laurie, appellant would not allow Nicole in the house because
she used drugs, and she and appellant were not close in May 1999. (43 RT
3076-3077.)

Harris was co-manager of the apartment complex and worked in an
office adjacent to their apartment. She would start work at 3:00 p.m. when
appellant got home from his 6:00 a.m. to 2:30 p.m. shift as a janitor at
International Window company in Hayward. (42 RT 3000; 45 RT 3218-
3222; 59 RT 3947.)

2. Ashley is left with Laurie

On Wednesday, May-26, 1999, Jesse Lopez was unexpectedly
admitted to the hospital and left Ashley with Laurie. He had never trusted
Laurie with Ashley before because he knew that Laurie “couldn’t stand”
taking care of Nicole’s children, and he did not think Laurie could handle
Ashley. (40 RT 2833.) He gave Laurie $400 to use to take care of Ashley

6



while he was gone. (40 RT 2830.) His understanding was that Laurie
would take care of Ashley for the first couple of days and then take her to
Harris’s. (40 RT 2820.)

Laurie’s plans for a party weekend were threatened by having to take
care of Ashley. (43 RT 3082; 59 RT 3958.) She asked her great-aunt,
Cindy Jardin, to take Ashley but Jardin refused. (43 RT 3088; 58 RT
3912.) When Laurie asked Harris if she would take Ashley, Harris said
they would rather not have to take care of a third child in addition to
Michael Jr. and Sabra. (43 RT 3086-3087.) According to Harris, Laurie,
who said Ashley was a brat and she could not handle her, threatened to
dump Ashley at the police department if Harris refused to take her. (59 RT
3957.) Unable to get anyone to take Ashley, Laurie simply continued with
her party plans. Friends of Lauﬁe’s — male and female — stayed at Jesse
Lopez’s house. (40 RT 2841, 2860, 2874-2876; 43 RT 3050; 58 RT 3910.)
On Friday night, Laurie and her friend, Kelly Reiss, who was also a
methamphetamine user, took Ashley to a pool hall. (44 RT 3129; 58 RT
3911.) Reiss admitted that she and Laurie — and Laurie’s mother — had
smoked methamphetamine together, but denied that she and Laurie used
any meth on Friday. (40 RT 2867.) Laurie admitted she had been using
meth in the week before Jesse Lopez went into the hospital and that she
~ used it almost every day in May.®> (43 RT 3081; 44 RT 3145; 58 RT 3902.)

On Saturday, May 29, Laurie again asked Harris and appellant to
take Ashley. At first they said they could not afford to have her but

> According to Harris, who was summoned in the middle of the night
on Saturday to help Laurie protect her truck from being vandalized by one
of her friends, Laurie and “all of her dope fiend friends” were using
methamphetamine at Jesse Lopez’s house. (40 RT 2867; 58 RT 3902; 61
RT 4181.)



eventually agreed to take her after Laurie said she would give them what
was left of the money from Jesse Lopez, about $200.° (43 RT 3053-3054.)
Laurie put Ashley’s clothes in plastic milk cartons and dropped her at the
apartment with appellant and Harris. (43 RT 3089, 3092.)

3. Ashley’s physical condition throughout the week

On Friday, June 4, 1999, ten days after she was left with Laurie
Strodtbeck and six days after she came to stay with Harris and appellant,
Ashley died from a skull fracture. At the time of her death she had bruises
and scrapes over her entire body, a laceration to her external genitalia and
severe bruising in her diaper area. (39 RT 2755; 47 RT 3289-3290.)

The evidence of Ashley’s condition throughout the week that she
was at Harris and appellant’s apartment came primarily from Harris and
Laurie. The prosecution theory was that appellant was responsible for
inflicting all of the injuries to Ashley over the course of the week,
beginning with the genital injuries on Sunday, and culminating in the fatal
head injury early Friday moming. Harris was jointly tried as an aider and
abettor to the abuse and murder because she was aware of the abuse, but did
nothing to stop it, and failed to seek medical attention for the child.
Appellant’s culpability, therefore, depended entirely on Sandra Harris and
Laurie Strodtbeck’s claim that when Laurie dropped Ashley off on

Saturday, she was uninjured.” According to Harris, when Laurie dropped

¢ On Sunday, appellant went by the house and got the money from
Laurie. (43 RT 3055-3056.) Even though Jesse Lopez was released from
the hospital on Monday appellant and Harris agreed to keep Ashley because
Jesse was too sick to take care of her. (43 RT 3091.)

7 The prosecutor argued at the guilt phase: “On Saturday, May 29th
of 1999, Ashley was delivered to the defendants with no injuries
whatsoever.” (68 RT 4468.) He continued: “So that is the first day of hell
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Ashley off on Saturday she had a few little bruises on her face that looked
like fingerprints, but she had no other injuries. (59 RT 3960; 60 RT 4013-
4014.)

The prosecutor’s theory was that appellant sexually assaulted
Ashley, resulting in the genital laceration, on Sunday, May 30, while Harris
was visiting her daughter, Nicole, in jail. (59 RT 3962.) A neighbor, Lupe
Murillo, saw Ashley and other children playing outside that morning from
about 9:00 or 10:00 a.m. until noon. (41 RT 2913.) According to Murillo,
Ashley was walking normally, and did not appear to have anything wrong
with her. (41 RT 2914.) Murillo saw the kids playing with a tricycle with
no seat. (41 RT 2920-2921; Defendant Lopez Exhibit L.)

When Harris got home around 2:00 o’clock in the afternoon, Ashley
was sleeping. (59 RT 3962.) According to Harris, appellant told her that
Ashley was red in her diaper area, and when she woke up, Harris noticed
she was “walking funny.” (59 RT 3963.) Harris took her diaper off and
saw she was bruised. (59 RT 3964.) According to Harris, Laurie had
mentioned that Ashley had a diaper rash when she dropped her off, but
because Harris did not change Ashley’s diaper on Saturday, she did not see
the condition of the diaper area until she changed Ashley on Sunday. (59
RT 3960; 60 RT 4018.) Laurie told the police she noticed the beginning of
a diaper rash on Ashley on Thursday or Friday.® (44 RT 3128.)

Aside from this testimony, no evidence was presented about the

week for little Ashley, a perfectly happy baby girl was delivered to the
defendants.” (68 RT 4469.)

8 Laurie’s friend, Kelly Reiss, testified she bathed Ashley on Friday
night and did not notice any injuries to the genital area or bruises on
Ashley’s face. (40 RT 2841-2842.) Reiss did not recall if Ashley had a
diaper rash. (40 RT 2854.)



condition of Ashley’s genital area at the time she was dropped off on
Saturday. According to the doctor who examined Ashley on the day she
died, the genital injﬁry was anywhere from three to seven days old, meaning
that it could have been inflicted on Friday while Ashley was with Laurie.
(47 RT 3297.) |

Harris told appellant that it was not a diaper rash and asked him what
happened. According to Harris, appellant said while Ashley was playing
outside the kids took her diaper off and that Michael Jr. kicked her,’ or she
might have hurt herself on the bike."® (60 RT 4019-4020.) Harris testified
she had hurt herself on a bike when she was a child, and although her injury
did not look as bad as Ashley’s, Harris felt she could take care of Ashley
the way Harris’s mother had cared for her."' (60 RT 4053.)

Harris had the day off on Monday, May 31, 1999, and did not notice
anything happen to Ashley that day. Appellant watched Ashley for about
an hour and a half while Harris went to Jesse Lopez’s house and Sabra went
on a picnic with some of the neighbors. (59vRT 3965, 3966 3967.) Laurie
testified she did not see Ashley on Monday. (43 RT 3056.)

Except for Monday, which was a holiday, appellant went to work

every day that week. His shift was 6:00 a.m. to 2:30 p.m. with a half hour

’ Michael, Jr. was described as “aggressive” and known to hit Sabra
and Ashley with his toys. (44 RT 3168; 53 RT 3645.)

12 A Big Wheels tricycle with no seat was recovered from a
dumpster in the apartment complex by police who were directed to it by
Sandra Harris who said she threw the bike away to prevent further injury to
the children. (48 RT 3384; 55 RT 3766; Defendant Lopez Exhibit L.)

' Evidence of the infliction of the genital injuries is discussed in
greater detail in Argument III, which addresses the sufficiency of evidence
to support the conviction for Count 3.
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lunch break which he took at 10:00 a.m. (45 RT 3222.) According to
Harris, appellant’s daily routine was to wake up at 4:00 a.m., shower, have
some coffee and pray, before leaving for work. (59 RT 3974.)

After work on Tuesday, appellant took Sabra, Michael Jr. and
Ashley to a doctor’s appointment for Sabra. (59 RT 3967.) According to
Harris, when they got back and while Harris was in the office, she heard
noise coming from the apartment. She went next door and saw appellant
standing at the doorway to the kids’ bedroom. In the bedroom were boys
from the apartment complex, Andrew and Rouslen'?, and Sabra and
Michael Jr. Ashley was lying on the floor, crying. (59 RT 3969.) Rouslen
was holding a stick. Harris heard appellant say, “Why is this baby on the
floor with no diaper and you poking and hitting her with the stick?”"? (59
RT 3971.) According to Harris, Sabra said Ashley was having a baby and
they were helping her. (60 RT 4028.)

Laurie testified that Harris told her on Tuesday when she was at the
apartment that Ashley had hurt her private area on a bike, but did not offer
to show her the injury. (43 RT 3057.) Laurie asked if Harris was going to
take her to the doctor because of the injury. Harris said no, because they

did not have medical insurance. One aspect of the prosecution case against

12 Rouslen was an 8-or 9-year-old boy who lived in the complex.
He was described as “rough, tough and vulgar,” by other neighbors and was
known to act out sexually, including telling little girls to “suck it.” (57 RT
3848-3850; 60 RT 4085.)

'* The sticks had been fashioned by appellant to lock the sliding
windows when they were away at Disneyland. (61 RT 4127; Exhibits 42-
45.) They were thrown away when Sandra Harris moved out of the
apartment, but Harris told Luz Arzate, the co-manager of the apartment
complex, about Rouslen using the sticks to poke Ashley in the gemtals and
asked Arzate to retrieve them. (61 RT 4128.)
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Harris was her failure to take Ashley to the doctor. Harris claimed she
believed Ashley’s medical insurance lapsed when her mother, Nicole, went
to jail. Jesse Lopez testified he told Harris otherwise and other evidence
showed that the medical coverage was in force at the time. (40 RT 2799,
2836;43 RT 3058; 60 RT 4006.) Laurie was at her mother’s apartment for
about an hour that day and saw Ashley only briefly as she was leaving.
Appellant was carrying Ashley who seemed alert and was not crying. (44
RT 3133-3134.)

According to Harris, on Tuesday appellant told her that Ashley had
fallen out of the bed while she and Michael Jr. were playing, hit her head on
their dresser and got a bruise. (59 RT 4000-4001.) That night, Ashley was
vomiting and had diarrhea. (59 RT 3973.) Harris gave her Tylenol and put
her to bed. (59 RT 3973-3974.)

On Wednesday, June 2, according to Laurie, when she came to the
apartment Harris showed her Ashley’s diaper area which was badly bruised,
including bruises on the inner thighs. There was a small amount of blood in
her diaper. (43 RT 3059-3060.) Ashley was lying down the whole time
Laurie was at the apartment. (44 RT 3136.)

Laurie claimed to be “shocked” when she saw Ashley without her
diaper and talked to Harris about taking Ashley to the hospital. According
to Laurie, Harris said she was going to talk to appellant when he got home.
(44 RT 3134.) Laurie was questioned about her statement to Detective
Wydler in which she said she heard appellant say that if Ashley was not
better “tomorrow” they would take her to the hospital. According to Laurie,
she recalled making the statement, but thought it took place on Thursday.
(44 RT 3135.) Laurie saw Jesse Lopez during this period of time, and he
asked about Ashley. According to Laurie, she did not tell him about the

injuries because Harris had said not to because it would upset him. (44 RT

12



3105-3107.) Laurie did not tell anyone else about the injuries she observed. |

The next day, Thursday, June 3, according to Harris, appellant did
not come home for lunch. (59 RT 3983.) Laurie testified she came to the
apartment after appellant left for work and saw Ashley with her diaper off.
She thought the genital area looked the same as it had the day before, but
noticed new bruises on the side of her head. (43 RT 3064.) According to
Laurie, Harris told her that Ashley had fallen off the bed and hit her head on
the dresser. (44 RT 3105.) Ashley was up and walking around, but every
once in a while, she would hold on to the wall. (44 RT 3136.) 7

According to Harris, she bathed Ashley that moming and thought the
genital bruises were getting better. Ashley was walking around, playing
with dolls and in good spirits. (59 RT 3981.) Harris knew that Ashley had
been crying that week, but she attributed it to Ashley’s fighting with
Michael Jr. and Sabra, and being sick. (59 RT 3982.) That afternoon, after
putting the children down for a nap Harris heard Ashley crying. She came
in and saw that Sabra had her pinned, was holding her ears and pounding
her head into the pillow. (59 RT 3983.)

Other witnesses testified about seeing Ashley during the week and
described her injuries. None of them, however, said they witnessed
appellant inflict any violence upon the child.

Luz Arzate, co-manager of the apartment complex, worked in the
office next door to Harris and appellant’s apartment. (42 RT 2991.) Arzate
testified she heard Ashley crying off and on all day Tuesday through the
wall of the apartment while she was in the office from 9:00 to 3:00."* (42

1 Arzate claimed to recognize the child crying as Ashley, because
when Ashley was staying with appellant and Harris for three weeks during
the previous December, she cried then, too. (42 RT 2995.) Arzate testified
at trial she can distinguish a child’s cry of pain, fear or sickness, but
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RT 2994-2995.) On Wednesday and Thursday, Arzate heard even more
crying. (42 RT 2996.)

By the time Arzate arrived at the office in the morning, appellant had
already left for work. He would come home briefly for lunch, usually for
about 15 minutes, and then return at the end of his shift by about 3:30 p.m."”
(42 RT 3001-3002.) For much of the time that Arzate claimed to hear
Ashley crying, Ashley was in the apartment with Laurie Strodtbeck and
Sandra Harris while they were smoking methamphetamine. (58 RT 3914,
59 RT 3978, 43 RT 3081, 60 RT 4102.) Arzate did not see Ashley outside
the apartment all week. (42 RT 2992.)

On Wednesday evening, 14-year-old Leonora Murillo babysat for
Sabra and Ashley.”® (41 RT 2936, 2939.) Leonora described Ashley, who
was in bed, as looking scared and tired, confused and dazed, with bruises on
her face. (41 RT 2940, 2953.) When Harris came home and Leonora
mentioned the bfuises to her, she testified that Harris said the kids had been
playing around. (41 RT 2941.) Ashley threw up after Harris came home,
but did not cry while Leonora was there. (41 RT 2944.) Leonora did not
change Ashley’s diaper that night. (41 RT 2953.)

On Thursday, according to Leonora, she asked Harris about the
bruises on Ashley’s face. Harris said Ashley had rolled over and hit her

face on the side of a bureau. (41 RT 2946.) Thursday night L.eonora

admitted that she had changed her testimony from the preliminary hearing
at which she said the crying could be consistent with Ashley having the flu.
(41 RT 3010.)

1> As noted, appellant did not come home for lunch on Thursday.

16 Lupe Murillo and her daughters Leonora and Esmeralda all
testified at trial. To avoid confusion, they will be referred to by their first
names.
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babysat while appellant went out with Michael Jr. to bick up Harris, who
had a flat tire. (41 RT 2959.) Ashley looked tired and confused and was
not active. (41 RT 2947.) While Leonora was there on Thursday, Harris
changed Ashley’s diaper and pointed out the bruising on her “bottom area.”
(41 RT 2944.) Leonora told Harris the bruising did not look normal, but
when Leonora suggested Harris should take Ashley to the hospital, Harris
said she was afraid people would think she was hurting the child and she
did not have medical coverage. (41 RT 2945.)

Esmeralda Murillo, Leonora’s sister, was with Laurie on Thursday
~ afternoon and came with her to the apartment after dinner. Ashley was
sleeping in bed between appellant and Harris, but woke up as Esmeralda
was leaving. (41 RT 2886-2887.) She was wearing a diaper and a shirt, not
covered by a blanket and Esmeralda saw bruising on her face. (41 RT
2905.) According to her mother, Lupe, Esmeralda told her that Ashley
looked sick and sad. (41 RT 2930.) |

According to Harris, on Thursday Ashley vomited while Leonora
was there and at around 11:00 p.m. Harris went to the store to get some
Pedialyte. When she got home, everyone was asleep. (59 RT 3985.)

4. Friday, June 4, 1999

Harris testified that on Thursday night she was “wired” from meth
and not able to sleep, so she stayed up working on stained glass until 4:00
or 4:30 a.m. on Friday morning, June 4. (59 RT 3986; 60 RT 4041, 4044.)
She fell asleep, woke up at 5:30 and noticed appellant was still asleep. (61
RT 4159.) According to Harris, appellant overslept that morning because
Michael Jr. had broken the alarm clock the day before. Appellant got up,
took a shower, and went to work. (60 RT 4044; 61 RT 4160.)

In one of her statements to the police, Harris said Ashley woke up

Friday morning around 4:45 a.m. and appellant went in to change her
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diaper. She testified at trial that she was confused about the days when she
spoke to pc;lice and that this happened on Thursday, not Friday morning.
(60 RT 4046-4050.) Detective Martinez, who took statements from Harris,
wrote in his report that she seemed confused between Thursday aﬁd Friday.
(67 RT 4408.) |

According to Harris, she looked in on Ashley, who did not get up
with the other two children, and saw that she was huddled up on the comer
of the bed she shared with Sabra. (61 RT 4160, 4161.) Laurie testified that
when she arrived at the apartment around 9:00 a.m. on Friday morning,
Ashley was still in bed, but the other two children were up and about. (43
RT 3066.) Laurie did not recall whether the two children said that Ashley
was stiil sleeping; neither she nor Harris testified the children said anything
at all about Ashley. (58 RT 3916.)

According to Harris, Laurie arrived around 9:00 to 10:00 a.m. (59
RT 3987.) The two of them smoked methamphetamine while Sabra and
Michael Jr. watched television in Harris’s bedroom. (61 RT 4160, 4161.)

According to Laurie, she looked in on Ashley at around 9:30-9:45
a.m. and thought she was sleeping. (44 RT 3110.) Laurie did not ask her
mother why Ashley was still in bed at that time when she usually got up
around 7:30 or 8:00 in the morning. (43 RT 3067; 44 RT 3108, 3110.)

Harris went out to the liquor store to get cigarettes and left Laurie
with the three children in the apartment. (61 RT 4163.) Harris testified that
when Laurie was coming down after having smoked methamphetamine she
was very aggressive, and would get irritable and angry. (61 RT 4160-
4161.)

According to Harris, when she returned from buying cigarettes,
which took about 15-20 minutes, appellant had come home for lunch and

was on the phone talking to her daughter, Nicole. (61 RT 4161-4163.)
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Appellant asked Harris asked where Ashley was and why she was not up
yet. According to Harris, she and appellant and Laurie went into the
children’s bedroom. (59 RT 3988; 61 RT 4164.) Harris testified she said
Ashley’s name, and when she did not respond, picked her up and saw that
her body was limp. (59 RT 3988.) According to Laurie, this happened at
around 10:30 a.m. (44 RT 3108.)

Laurie testified she went into the bedroom when she heard Harris
calling Ashley’s name and saw Harris pick up the comatose child. (43 RT
3068-3069.) Appellant took Ashley from Harris and shook her, trying to
wake her up, and lifted her eyelids, but she did not respond. (43 RT 3069;
44 RT 3112.) According to Laurie, Harris became hysterical and Laurie
said they were taking Ashley to the hospital. Harris agreed, but appellant
said “You can’t take this baby to the hospital, Sandra, they will think you
beat the shit out of this baby. They will arrest you, Sandra.” (43 RT 3070.)
According to Harris, appellant also said that if she did that, CPS would
come and take Michael away from them and he was not going to allow that
to happen. (61 RT 4164-4165.)

Harris took the child and she and Laurie left for the hospital. (44 RT
3138-3139.) Laurie drove Ashley and Harris to the emergency room at St.
Rose Hospital. (43 RT 3070.) Ashley was unconscious and badly bruised
over her entire body, especially in the perineal and abdominal areas, and
was unresponsive to verbal or painful stimuli. (45 RT 3177-3178.)

From there, Ashley was transported to the ICU at Children’s
Hospital of Oakland and seen by Dr. James Crawford, a pediatrician and the
Medical Director of the Center for Child Protection.!” When Dr. Crawford

'7 Dr. Crawford was qualified as an expert in pediatric child abuse
and authorized to offer his opinion about injuries involving pain and
extreme suffering. (47 RT 3276-3281.)
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saw Ashley at around 4:00 to 6:00 p.m., she was wearing a diaper and he
could see that she had bruises on virtually every part of her body. (47 RT
3282.) The majority of bruises were non-pattern bruises, caused by
multiple events of blunt force trauma, and consistent with being punched by
an adult sized fist. (47 RT 32 87.) There was a relatively older injury — Dr.
Crawford estimated it to be three to seven days old — to the genitalia, a
tearing of the tissue of the posterior forchette and extreme swelling and
bruising of the labia, the result of massive blunt force trauma. (47RT
3290-3292, 3297.)

CAT scans of Ashley’s brain revealed a large skull fracture and
brain injury that ultimately caused her death.'® (47 RT 3301-3302.) The
injury was relatively recent, occurring perhaps as far back as 12-24 hours
before she was seen at the hospital, but more likely within a 5-10 hour
period. (47 RT 3303.) Apart from the skull fracture, there were over a
hundred injuries to Ashley’s body, which Dr. Crawford opined occurred
over a period of time."® (47 RT 3309.)

' Ashley’s mother, Nicole, was transported to Children’s Hospital
from jail where she made the decision to remove Ashley from life support.

(59 RT 3992.)

' Dr. Crawford’s observations were for the most part confirmed by
the autopsy performed by Dr. Thomas Rogers on June 5, 1999. (39 RT
2752.) Dr. Rogers described blunt injuries to the body consisting of
multiple bruises and scrapes, located over the head and neck, torso, and all
four extremities. (39 RT 2755.) There was a laceration of the external
genitalia from the opening of the vagina, from the hymen area and
extending almost to the rectum. (39 RT 2757.) The bruising and laceration
were three or more days old. (39 RT 2766.) Inside the skull, there was
subdural hemorrhage — bleeding on the surface of the brain — over the right
side of the brain. There was also a skull fracture in the right back side of
the brain. (39 RT 2769.) The fracture was approximately three inches long.
The subdural hematoma was in a different location from the skull fracture.
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Carol Boynton, a nurse at St. Rose’s, suspected that Ashley had been
abused and filed a child abuse report. (45 RT 3203.) Investigator Detective
Frank Daley of the Hayward Police Department came to the hospital and
spoke to Sandra Harris and Laurie Strodtbeck. (46 RT 3237-3238.)

Harris was quiet but not upset and gave the officer a description of
Ashley’s condition during the previous week. (46 RT 3239-3243.)

Detective Daley also spoke to Laurie who did not seem to be upset.
(46 RT 3248.) Laurie lied to Daley and told him she had to leave the
hospital to give her grandfather his medication, but she really went to
Harris’s apartment in order to hide the methamphetamine paraphernalia —
pipes and the torch — at Harris’s request. According to Laurie, by the time
she arrived at the apartment, the paraphernalia had already been cleaned up.
(44 RT 3115-3118;3141.)%

According to Sandra Harris, when she and Laurie left to take Ashley
to the hospital, appellant said he was taking Sabra and Michael, Jr. to the

They could have been caused by the same blunt force injury or by two
different applications. The skull fracture could have been caused by
someone smashing the head of the baby on a hard surface like the ground.
(39 RT 2770.) The subdural hematoma looked fresh, likely two days or less
in age. (39 RT 2771.) The cause of death was multiple blunt force injuries.
(39 RT 2774.)

20 Laurie also lied to Detective Koller when she was interviewed
later and told the officer that she did not like drugs because she saw what it
had done to her mother and sister, and when she denied that she and her
mother were using drugs in June 1999. (44 RT 3119; 55 RT 3758.) When
Detective Martinez initially spoke to Laurie Strodtbeck, she denied that she
or Sandra Harris were using drugs. (57 RT 3890.) When the detective
questioned her again in July, she told him that her mother was using drugs,
but she was not. After that, he received a message from Laurie that she
wanted to talk about drug usage in the home, and made an appointment to
meet with her, but Laurie failed to show up. (57 RT 3892.)
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babysitter and going back to work.”' (60 RT 4004.) At some point that day
Sabra was brought her to the Hayward Police station by the girlfriend of
appellant’s brother. (55 RT 3737.) Sabra told Harris later that appellant
took her and Michael Jr. to Kid’s Castle. (60 RT 4056-4057.) Appellant
and Michael Jr. did not return to the épartment. (60 RT 4057.)

Sabra was questioned that night by Detective Bobbi Koller of the
Hayward Police Department.”? (55 RT 3730, 3733.) In response to the
officer’s questions, Sabra said she did not see appellant do anything to
Ashley. (55 RT 3755.) Michael Jr. was not interviewed until three days
later. When he was asked who hurt Ashley, he said his mother had hit her.
He said he had never seen his father hit Ashley. (55 RT 3762-3763.)"

5. Appellant’s actions and the police investigation

Appellant’s sister, Patricia Hindman, testified appellant came to her
house in Modesto in June 1999, accompanied by his son. (43 RT 3018-
3019.) While they were there, their mother called and told Hindman that
something had happened to Ashley, although at the time Hindman did not
know Ashley was dead. Appellant told Hindman that Ashley had knocked

1" According to his employer, appellant came to work as usual on
Friday, June 4, starting his shift at 6:00 a.m. and taking a lunch break at
10:00 a.m. (45 RT 3222.) When appellant returned from his lunch break at
10:30 a.m. he had two small children, a boy and a girl, with him. Appellant
left, saying he had a family emergency and did not return to work. He was
terminated three days later. (45 RT 3223.)

2 This and subsequent interviews with Sabra and Michael Jr. are
addressed in greater detail in Argument I which challenges admission of the
children’s testimony and statements on the ground they were the product of
suggestive and coercive questioning.

?? Sandra Harris admitted during her testimony that she had been
arrested for hitting Michael Jr. with a plastic kitchen implement. (61 RT
4173.)
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her head on the bed and gone to sleep. (43 RT 3020-3022.) He stayed for
about 30 minutes and asked Hindman how to get to Highway 99. She gave
him directions, but did not ask where he was going. (43 RT 3019, 3023-
3025.) _

Appellant and Michael Jr., stayed in Monte Rio for three or four days |
with appellant’s former brother-in-law, Isaac Corrales. (44 RT 3160-3162.)
Appellant told Corrales that Ashley was injured riding on a bike and by
Michael Jr. hitting her on thé head with a toy box lid. Appellant said he put
all three children to bed, and went to work the next morning. When he
came back for lunch, he noticed something was wrong with Ashley and
suggested she be taken to the hospital, but Sandra Harris did not want to
take her in. (44 RT 3163-3164.) When appellant left Corrales’s home in
Monte Rio he did not say where he was going. (44 RT 3171.) According to
Harris, while appellant was gone, he called her at least four times. (60 RT
4057.)

On June 17, 1999, appellant’s sister, Christina Corrales, received a
manila envelope in the mail. There was no address but the name “Officer
Martinez” was written on the front. Officer Daley of the Hayward Police
came to her home and opened the envelope which contained a cassette tape
and letter, both from appellant. (55 RT 3795-3799.)

On June 24, 1999, appellant was charged with Penal Code section
278.5, child stealing of Michael Jr. (49 RT 3398.) Appellant was arrested
in late June 1999, at the apartment he shared with Harris. Michael Jr. was
‘'with appelant when he was arrested. (56 RT 3826-3827.) Detective
* Martinez conducted videotaped interviews with appellant on two different
days. (67 RT 4407-4408.) The interviews were not presented as evidence
at trial.

Police officers and evidence technicians searched the apartment,
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having been given consent by Harris, took photographs and gathered
evidence in the days following Ashley’s death. (46 RT 3266; 48 RT 3358-
3359, 3369-3370 3378-3380, 3383-3387; 60 RT 3996.)

In response to a call from Harris on June 6, officers went to the
apartment and collected a gray sleeveless shirt and pair of red shorts that
Harris said appellant had worn to bed on May 30. Harris said the clothing
was hanging behind the bathroom door.>* (48 RT 3347-3350, 3370-3371,
3373-3374; 60 RT 3999.)

Two stains which “appeared to be blood” (50 RT 3468) from the
gray t-shirt were tested. The positive result “indicate[d]” but did not
“confirm” the presence of blood. (50 RT 3467.) The police officer who
booked the shirt into evidence said that the stains appeared to be old and to
have been washed. (57 RT 3888-3890.) DNA from the smear was tested
and compared with samples from Ashley, appellant® and Harris. (50 RT
3467-3468.) Of the three, only Ashley could not be excluded as a possible
source of the DNA, although it is possible that a sibling could have the
same DNA. (50 RT 3472-3473, 3503.) Appellant and Sandra Harris were
excluded; Ashley could not be excluded as the donor of the DNA found on
the shirt. | (50 RT 3467.) The analyst did not see any stains that might be
- semen, so they did not test for its presence. (50 RT 3489.)

Sandra Harris was interviewed by the police during the investigation

2 Teonora Murillo was in the apartment on Saturday, June 5, and
saw the t-shirt hanging on a hook in the bathroom. She pointed it out to
Harris and said it had blood on it. Harris said she would take care of it and
later directed the police to the shirt which had been laid out on Sabra’s bed.
(41 RT 2948-2949; Peo. Exh. 41-A.)

» Appellant was cooperative in giving the blood sample. (48 RT
3368.)
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of Ashley’s death for extended periods of time on June 4, June 15 and July
1, 1999.% (67 RT 4399-4400.) Harris’s interviews with Detective Jason
Martinez on June 15 and July 1, 1999, were played for the jury, subject to
an instruction limiting their consideration to Sandra Harris. (65 RT 4342-
4345, 4361, 4364; Peo. Exhs. 60 & 61.) Before the interviews, Harris and
Laurie collaborated in preparing notes which Harris referred to during the
interviews. (67 RT 4406-4407; 4424-4425))

Harris was arrested on July 1, 1999, and charged with child
endangerment. (60 RT 4034; 61 RT 4170.)

6. Children’s Testimony

Sabra Baroni was five years old at the time of Ashley’s death, and
six and a half when she testified at trial. (51 RT 3513.) Sabra testified that
appellant came into the room where all three children were sleeping, Ashley
in Sabra’s bed with her, and Michael Jr. in his own bed. He held Ashley
above his head and threw her on the ground. Ashley was crying before he
did this. Sabra was hiding under the covers. Sabra did not see where
appellant went after this happened. (51 RT 3521-3523.) Neither Sabra nor
any other witness offered an explanation for how Ashley got from the floor,
where Sabra claimed to have last seen her, back into the bed, where Sandra
Harris said she saw her on Friday morning.”” (61 RT 4161.)

Sabra also testified that she had seén appellant punch Ashley in “her
privates.” (51 RT 3517.) When asked if she ever saw appellant “do

anything with his privates and with Ashley’s privates” she motioned as

% One statement took up three full tapes on both sides. (60 RT
4043.) The content of the interviews is set forth in greater detail below.

7" According to Dr. Crawford, after having suffered this injury,
Ashley would most likely have been unconscious. (47 RT 3304.)
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described by the prosecutor: “She took her hands, put her arms up and
made a motion going towards her body.” (51 RT 3519-3520.) Sabra was
impeached with her testimony at the preliminary hearing at which she said
she did not see appellant doing this.?® (51 RT 3552.)

Michael Jr. was three and a half years old at the time of Ashley’s
death and almost five when he testified. (53 RT 3666.) On direct
examination, Michael Jr. said his father came into the room where he and
Sabra and Ashley were sleeping, picked up Ashley and “cracked her head”
when he threw her on the hard floor. After that, she never got up. (53 RT
3673-3675.) On cross-examination, however, Michael Jr. said he did not
see anything that night. He said people had told him that his dad hurt
Ashley; that he picked her up and threw her down. (53 RT 3680.)

7. Sandra Harris’s defense

Sandra Harris testified in her own defense, describing the events
leading up to and following Ashley’s death, as set forth above. While
Harris did not directly implicate appellant in her testimony, she did so in her
statements to police, about which she was questioned extensively at trial.

Harris tried to disavow much of what she told the police, claiming
that at the time she was angry at appellant for taking her son, and she was

under the influence of methamphetamine during every interview.”” (61 RT

28 In response to the impeachment of Sabra’s testimony, the
prosecutor was permitted, over defense objection, to introduce evidence of
an incident six months earlier when Sabra broke her leg while she was
living with appellant and Sandra Harris. This ruling and the subsequent
testimony admitted by the trial court are discussed in detail in Argument IV.

2 After appellant left, Laurie and Nicole moved in with Harris and
the three of them were using “a lot” of drugs. (62 RT 4222; 67 RT 4424.)
When Harris was arrested after a court hearing regarding Michael Jr. on
July 1, 1999, she said she was under the influence of methamphetamine.
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4140.) For example, Harris testified she did not remember what she meant
when she told the officers that Ashley could not have fallen off the bed and
hit her head on the dresser as appellant claimed. (60 RT 4054.) Harris told
the police that if appellant did this — meaning murdered Ashley — he
deserved to go to jail, but testified at trial that she meant that appellant “or
whoever did this should be punished for it.” (60 RT 4058.) Harris was
asked about other statements she made during the taped interviews, such as
saying “I would say that Mike did it,” and answering the officer’s question
when she thought appellant abused Ashley, by saying “I guess, at work or at
sleep or I get when he gets up in the morning.” (60 RT 4067.)

Harris told police that appellant was using methamphetamine, but
testified that she lied about it because she was angry at appellant for taking
their son. (60 RT 4042-4043; 4077; 62 RT 4190.) Laurie Strodtbeck
testified that appellant was doing an “eightball” of meth a day. Laurie
claimed she would buy the drugs for appellant and Harris with money they
gave her. (44 RT 3145-3146.) According to Harris, Laurie’s testimony was
based on Harris’s original false statement, of which Laurie had a copy.*
(60 RT 4042.) Harris said that it was she and Laurie who were using an
eightball of meth. (62 RT 4192-4194.)

The prosecutor elicited testimony from Harris that she and appellant
both committed perjury during a custody proceeding with her ex-husband.

She testified at the hearing that she did not know who Michael Jr.’s father

(62 RT 4227-4228.) According to Harris, she was tested by CPS and had
dirty tests until she stopped using methamphetamine on October 31, 1999.
(62 RT 4216.)

30 Appellant was subject to drug testing at work if drug use was
suspected. He had never been tested. (45 RT 3229.)
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was, and that she and appellant talked about the perjury beforehand. (60
RT 4069-4071, 4075.) Harris was also asked about a falsified marriage
certificate that was used to get medical coverage for her from appellant’s
employer. (60 RT 4059.)

Finally, Harris présented the testimony of Dr. Jules Burstein, a
clinical and forensic psychologist who examined Harris and conducted
psychological testing. (61 RT 4109-4113.) Nothing in the test results show
an inclination toward any kind of aggression or violence or propensity for
tolerating it, were it to be involved in the sphere of her family. (61 RT
4121.)

Dr. Burstein described Harris as being “in a state of massive denial”
about Ashley’s condition and what was going on in her home as late as the
night before Ashley’s death. (61 RT 4115.) She exhibited “an astonishing
degree of denial,” when she described her life with appellant as “perfect,”
when she had, in fact, told Dr. Burstein that appellant was an alcoholic who
beat her, and that she was concerned about his treatment of their son. (61
RT 4115-4117.)

| 8. Appellant’s Defense Case

Detective Bobbi Koller was called by appellant and questioned about
the interviews she conducted with Sabra Baroni on June 4, 1999, the day
Ashley died, and her subsequent interviews with Sabra and Michael Jr.*!
(55RT 3733, 3741, 3776-3777; 3788-3790; Def. Exh. JJ.) The tape of the
interview of June 4 was played for the jury. (55 RT 3788.)

Dr. Thomas Rogers, who performed the autopsy on Ashley, was
recalled by the defense. He testified that he could say nothing about the

cause of the bruises on Ashley’s body. There are an infinite number of

31 See footnote 22.
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ways of inflicting blunt force trauma, including a fall, children grabbing
each other or being hit with a stick. (56 RT 3807.)

Dr. Rogers also testified that the blunt force trauma in the genital
area was only to the external genitalia not to the vagina. The diffuse area of
hemorrhage around the pelvic area and lower abdomen could possibly be a
secondary hemorrhage from deep bruising that came out later. It is possible
there was blunt force trauma applied to external genitalia causing damage
ahd the blood could extravasate or travel outward and form the bigger area
of hemorrhage. (56 RT 3809-3810.)

Melissa Herrera and her five children lived in the same apartment
complex and knew appellant and Harris and the three children. (57 RT
3844-3855.) She used to see appellant interact with the children, and never
saw him hit any of them. (57 RT 3846-3847.) She knew a boy named
Rouslen, whom she described as tough, and who made suggestive remarks
to the children, including telling little girls to “suck it.” (57 RT 3848.)

Herrera saw Ashley being held up by two little girls on a metal
bicycle with a missing seat.”* (57 RT 3852.) She heard Harris tell the
children to put the bike away because it was dangerous, but some of the
boys, including Rouslen, would hide it under the stairs and take it out when
Harris was gone. (57 RT 3852, 3855.)

On June 29, 1999, Herrera saw appellant and Michael Jr. at the
apartment complex. She called the police because she knew they had been
looking for appellant. (57 RT 3870.) She asked to remain anonymous
because she was afraid for the safety of her children, if appellant was

responsible for Ashley’s death. (57 RT 3873.)

2 The bicycle was not the plastic one depicted in Defense Exh. L.
(57 RT 3855.)
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Detective Martinez testified he received a call from the Tracy Police
Department on June 5, 1999, saying they had information that appellant was
wanted for murder and was in their city. (57 RT 3881-3883.) Martinez told
them appellant was not wanted for any crime at that time, and contacted
Harris to tell her to stop giving out misleading information. (57 RT 3885-
3886.)

Cynthia Ornate was Michael Jr.’s preschool teacher. (59 RT 3921.)
Michael Jr. was thrown out of the preschool after he grabbed another
student around his neck and choked him with both hands. The injuries,
which included red marks on the child’s neck were the worst Ornate had
ever seen by a three-year-old. (59 RT 3922-3924.) Ornate heard from
Michael Jr.’s reading buddy that he said his uncle had hurt his cousin, his
daddy murdered his mother and his cousin, and that his mother was in jail
and he missed her. (59 RT 3928-3929.)

Michael Jr.’s foster mother, Linda Roberts, testified that Michael, Jr.
kicked another child in the crotch. (59 RT 3936.)

9. Prosecution Rebuttal

Over defense objection, Dr. Crawford was permitted to testify about
Sabra’s broken leg in November, 1998.* (63 RT 4233.)

B. Penalty Phase Evidence

1. Prosecution Evidence in Aggravation

The prosecution presented evidence under factor (b) of five incidents
for which appellant was arrested and prosecuted. Two instances — one in
1986 and one in 1992 — involved appellant attempting to shoplift food or
alcohol from a store and using force against authorities who tried to arrest

him. (74 RT 4766-4794.)

33 See footnote 27.
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Appellant’s ex-wife, Donna Thompson, testified about two incidents.
In one, appellant came by her apartment and Thompson claimed he went
after her 15-year-old son and her with a knife. The police were called and
appellant was arrested. (74 RT 4795-4797.) Years later, Thompson was
supposed to make a bank deposit of money after work. While appellant was
driving her to the bank, they got in a fight and he opened the door and
shoved her out of the car. Appellant left with the money. (74 RT 4798-
4803.)

Twelve-year-old Julieta Romero lived in the same apartment
complex as appellant and Sandra Harris and knew Ashley, Sabra and
Michael Jr. She saw appellant hit Michael Jr. with a stick as punishment for
not listening to him. Romero had seen Michael Jr. spanked for acting out.
He was “a mean little kid” who would get out of control and hurt people.
(75 RT 4825-4831.)

In 1990, appellant was arrested for driving under the influence after
he was stopped by a police officer investigating a report of an unauthorized
person inside the gate of a plant in Union City. Appellant was belligerent
and tried to kick the officer. (75 RT 4834-4844.) Another officer
transported appellant to jail and was assaulted by appellant who punched
him and broke his false teeth. (75 RT 4846-4853.)

Family members, including Jesse Lopez, Laurie Strodtbeck, and
Maria Demichino, offered victim impact testimony about the effect on them
of Ashley’s death. (76 RT 4857-4875.)

2. Defense Evidence in Mitigation

Nell Riley, a clinical neuropsychiatrist, administered
neuropsychological tests to appellant. (77 RT 4877-4887.) His overall IQ
score was 66, a score “sometimes associated with people who are mentally

retarded,” although Riley testified she did not believe appéllant is mentally
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retarded. (77 RT 4887.) Appellant reads at a 3rd to 6th grade level, does -
arithmetic at a 4th grade level and identifies words at a Sth grade level. (77
RT 4889.)

Despite the fact that appellant had been in special education classes
all through his school cafeer, worked as a janitor — a job which Riley
acknowledged did not require a lot of intellectual skills — Riley opined that
because appellant had a job, a house and could drive a car, he did not meet
the criteria for mental retardation. That, according to Riley, required that a
person cannot function very well in the community and appellant could “do
pretty much what normal people do.” (77 RT 4890.)

Co-workers testified that he brought Michael Jr. and Sabra to work
often and described acts of kindness by appellant, like bringing birthday
cakes and cards. (78 RT 4963-4970.) Pilar Ford and appellant attended the
same church. She saw him there with his son and granddaughter, Sabra.
(78 RT 4974-4976.)

Family members described appellant’s care for his and other children
in the family over the years. The children always seemed happy and to be
having fun when they were with appellant.- (78 RT 4990-5005.)

In 1983, appellant was in a car accident, as a result of which he was
in the hospital for several days and appeared to be comatose. According to
his former sister-in-law, Rita Lopez, he seemed changéd after the accident.
(78 RT 4980-4982.)

Appellant’s mother testified that appellant was the sixth of her ten
children. (79 RT 5017.) After the car accident, appellant seemed changed.
He had a drinking problem. (79 RT 5021-5023.) Both she and appellant’s
father, who also testified, expressed their love for their son and asked the

- jury to spare his life. (80 RT 5049-5052.)
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3. Prosecution Rebuttal Evidence

Over defense objection, the prosecutor was permitted to present
evidence of appellant’s admission he collected food stamps and General
Assistance payments for seven months and did not report his income from
working. (80 RT 5055-5056.)
/1
/1
/1
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L.

APPELLANT WAS DEPRIVED OF HIS STATE AND

FEDERAL CONSTITUTIONAL RIGHTS TO DUE PROCESS

AND A RELIABLE GUILT AND PENALTY

DETERMINATION UNDER THE FIFTH, EIGHTH AND

FOURTEENTH AMENDMENTS BY THE ADMISSION OF

UNRELIABLE STATEMENTS AND TESTIMONY BY THE

PROSECUTION’S TWO CHILD WITNESSES

A. Introduction

The prosecution case that it was Michael Lopez — and not the other
two adults who also had care and custody of Ashley Demichino in the days
before her death — who sexually and physically assaulted and killed her is
based on the statements and testimony of two very young children: Sabra
Baroni was five years old at the time of Ashley’s death and Michael Lopez,
Jr. was three and a half.** At the trial a year and a half later, Sabra was six
and a half and Michael was almost five. No other witnesses or physical
evidence corroborate the prosecution’s claim that Sabra and Michael Jr. saw
appellant come into the bedroom where the three children were sleeping,
pick up Ashley from the bed she shared with Sabra, and throw her down on
the floor. Neither child said they saw anything when they got up the next
morning, and both of them denied seeing appellant do anything to Ashley
when they were first questioned by the police. It was only after repeated
questioning by and exposure to adults who suggested that appellant was
responsible for the fatal injuries that Sabra and Michael Jr. changed their
stories. Michael Jr. admitted at trial that he did not see anything, but was
told that his father had hurt Ashley and that he should say that at trial.

Sabra’s trial testimony consists primarily of grudging responses to leading

% The children testified at trial. In addition, other witnesses testified
to prior consistent and inconsistent statements of both children.
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questions by the prosecutor.*

Despite the children’s repeated denials that they witnessed the
assault on Ashley and the unlikely story they eventually told — only after
they were repeatedly exposed to flagrantly suggestive questioning by the
adults who surrounded them — the trial court failed to properly make the
most basic determination of their qualifications to testify, i.e., whether these
two children actually saw who assaulted Ashley, before allowing them to
testify.

The United States Supreme Court, which has demanded that “fact
finding procedures aspire to a heightened standard of reliability” in capital
proceedings (Ford v. Wainwright (1986) 477 U.S. 399, 411; Beck v.
Alabama (1980) 447 U.S. 625, 638), has also recognized the “special risks
posed by “unreliable, induced, and even imagined child testimony” in cases
like appellant’s that rely on such evidence. (Kennedy v. Louisiana (2008)
__US. _, 128 S.Ct. 2641, 2663). The children’s testimony and
statements, upon which appellant’s convictions and death sentence rest,
were so unreliable that admission of this evidence violated appellant’s
rights to due process and a reliable guilt and penalty trial under the state and
federal Constitutions. (U.S. Const., Amends. 5th, 8th, 14th; Cal. Const.,
article I, §§ 15, 17.)

33 As to the allegations of physical or sexual assault, Sabra testified
at the preliminary hearing that she did not see appellant make the
“thrusting”motions that the prosecution claimed were the basis for the
sexual assault allegations (4 CT 743), and Michael Jr., who did not testify at
the preliminary hearing, did not testify at trial about these allegations.
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B. The Trial Court’s Rulings Denying Appellant’s Motions to
Exclude the Children’s Testimony Were Erroneous
Because of the Court’s Failure to Make a Determination
of the Witnesses’ Personal Knowledge Under Evidence
Code Section 702 and Because the Record Does Not
Support a Finding of Personal Knowledge

Trial counsel filed pretrial motions challenging admission of the
testimony of six-year-old Sabra Baroni, and Michael Lopez, Jr. who was
almost five years old, because they were subjected to “brainwashing” by the
adults who surrounded them, and as a result, their statements and testimony
were not based on their personal knowledge as required under Evidence
Code section 702, émd moved for a hearing under Evidence Code section
403.% (5CT 1117.1-1117.6 [Sabra]; 5 CT 1140-1144 [Michael Jr.]; 38 RT
2686-2688.) The prosecutor opposed a hearing with Sabra on the ground
that the magistrate’s finding that she was competent to testify rendered a
hearing in the trial court unnecessary, citing, inter alia, People v. Dennis
(1998) 17 Cal.4th 468. (5CT 1117.7-1117.9.)

At a hearing on the motion, counsel argued that Sabra’s statements

that appellant sexually assaulted and killed Ashley were not based on what

% Evidence Code section 702 provides: “(a) Subject to Section 801,
the testimony of a witness concerning a particular matter is inadmissible
unless he has personal knowledge of the matter. Against the objection of a
party, such personal knowledge must be shown before the witness may
testify concerning the matter. (b) a witness’s personal knowledge of a
matter may be shown by any otherwise admissible evidence, including his
own testimony.”

Evidence Code section 403 provides in relevant part: “(a) The
proponent of the proffered evidence has the burden of producing evidence
as to the existence of the preliminary fact, and the proffered evidence is
inadmissible unless the court finds that there is evidence sufficient to
sustain a finding of the existence of the preliminary fact, when ... “(2) the
preliminary fact is the personal knowledge of a witness concerning the
subject matter of his testimony . . . .”
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she perceived herself, but instead on what she was told by others.*” Counsel

99 ¢

argued that Sabra was subjected to “brainwashing” “to the point that it’s no
longer testimony from her personal knowledge, but due to her tender age,
she’s been susceptible to the implications and the input from these people
she’s been with . . . .” (38 RT 2688.) Counsel for Sandra Harris joined in
the request for a hearing, because of the concern that adults caring for Sabra
“may have planted suggested [sic] evidence to her that is not from her
personal knowledge.” (38 RT 2689-2690.)

Trial counsel’s objections triggered the trial court’s obligation to
determine whether Sabra and Michael Jr. had personal knowledge of the
events about which they were called to testify. Unlike the determination
under Evidence Code section 701, which allows the trial court to reserve
challenges to the witness’s competence until after he or she testifies, “proof
of personal knowledge must be shown first, once a party has made an
objection that the proffered witness lacks personal knowledge of the facts to
which he proposes to testify.”” (People v. Daniels (1991) 52 Cal.3d 815,
862, quoting Jefferson, Cal. Evidence Benchbook (1st ed. 1972) § 26.3, pp.

354-355, original italics.) Evidence Code section 702, subdivision (a),

37 This argument was made at the hearing on the motion to exclude
Sabra’s testimony. At the close of the hearing, counsel noted his objection
to Michael Jr.’s testimony and subsequently filed a written motion based on
the same grounds. (38 RT 2692.

3 Evidence Code section 701 provides: “(a) A person is disqualified
to be a witness if he or she is: (1) Incapable of expressing himself or herself
concerning the matter so as to be understood, either directly or through
interpretation by one who can understand him; or (2) Incapable of
understanding the duty of a witness to tell the truth. (b) In any proceeding
held outside the presence of a jury, the court may reserve challenges to the
competency of a witness until the conclusion of the direct examination of
that witness.”
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requires that a witness at trial have ““a present recollection of an impression
derived from the exercise of the witness’s own senses.’ [Citations.] (People
v. Lewis (2001) 26 Cal.4th 334, 356) . . . Under that section, the trial court
must admit the proffered testimony of a witness upon introduction of
evidence sufficient to sustain a finding that the witness has personal
knowledge of the subject matter of his testimony. [Citation.]” (People v.
Tatum (2003) 108 Cal.App.4th 288, 297-298.) The trial court’s
determination of the existence of the preliminary fact of personal
knowledge is reviewed under an abuse of discretion standard. (People v.
Lucas (1995) 12 Cal.4th 415, 466.)

In ruling on the admissibility of Sabra’s testimony, the trial court
refused to conduct a hearing and relied instead on the finding made by the
magistrate that she was “qualified” under Evidence Code section 701. (38
RT 2693.) The preliminary hearing transcript makes clear, however, that in
ruling on the issue of Sabra’s competence under Evidence Code section
701, the magistrate did not consider the question of personal knowledge
- under Evidence Code section 702. |

At the magistrate’s direction to “ask her a few questions so I get the
feeling for her obligation to tell the truth,” the prosecutor asked Sabra if she
knew the difference between the truth and a lie using illustrations of how
many fingers she was holding up and the color of her clothing. Sabra said
she would get into trouble if she told a lie. (4 CT 710-713.)

In lieu of administering an oath, the trial court asked Sabra to
promise to tell the truth in answering questions and she did. Trial counsel’s
request to voir dire the witness “to see if she qualifies” was denied by the
magistrate who presumed her to be competent and relied on her answers to
determine her ability to communicate. (4 CT 713.)

Questions about Sabra’s competence to testify and her personal
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knowledge of the events she was asked to testify about arose several times
at the preliminary hearing. In response to many of the prosecutor’s
questions, Sabra either refused to answer, shrugged her shoulders, or said
she did not remember. (See, e.g., 4 CT 717-722; 740 [magistrate notes that
witness has “shrugged her shoulders to at least 80 percent of the questions
you’ve asked in the last 15 minutes™].) After repeated objections by trial
counsel to the prosecutor’s questions, the magistrate noted its concern
“about her [Sabra’s] capacity to communicate. Despite the fact that she
seems responsive to some questions, she seems very easily confused about
others.” The magistrate continued, “ I’'m not convinced that she really is
able to understand what it is that is being asked and she may just be shaking
her head yes out of — as children do, just to a question to say yes. She did
answer no to some and so she does seem responsive to some degree. But
I’m really concerned about this.” (4 CT 722.)

Trial counsel objected to the prosecutor’s method of asking Sabra
questions prefaced by “Did you tell . . . ?” in order to set up the introduction
of prior statements through other witnesses, arguing that it was not a
“proper vehicle with this child.” (4 CT 724-725.) He argued that she
“probably is not a competent witness” and that “she’s kind of saying what
somebody wants her to say.”‘ (4 CT 725.)

The prosecutor insisted that Sabra had “made a series of statements
which are inculpatory towards these defendants,” and that it was fear that
was making it difficult for her to testify. According to the prosecutor, “She
does know what happened. She just is afraid to tell it.” (4 CT 725.) Trial
counsel disputed this by noting that Sabra told Detective Koller that she did
not see anything happen and that another prosecutor had told the defense
that he was not sure Sabra was willing to testify. (4 CT 726.)

Counsel was “concerned that pressure was put on her in one form or
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another by various people so she comes up with some kind of a story.”
Counsel saw Sabra with the prosecutor, the foster mother and some other
people “hovering” over the child in the hallway and wondered “whether all
this pressure hasn’t been put on this child to say what these people want her
to say.” (4 CT 726.) Ulﬁmately, the magistrate ruled that “has nothing to
do with what we’re talking about here. That goes to credibility, that goes to
things you can ask these other people.”® (4 CT 725-726.)

Counsel for Sandra Harris objected to Sabra’s testimony on the
grdund that her failure to do more than shrug her shoulders in response to
most of the questions put to her demonstrated her incompetence to testify.
(4 CT 769.) When counsel for appellant argued that the nature of Sabra’s
responses made it impossible to determine what she “observed or what she
saw or what happened,” the magistrate did not address counsel’s concern
over the apparent lack of personal knowledge, but instead simply reiterated
its ruling that Sabra was competent under Evidence Code section 701
because she understood her duty to tell the truth and she was capable of
expressing herself so as to be understood. (4 CT 771-772.)

The record is clear that both the trial court and the magistrate, upon
whose rulings the trial court relied for determining the admissibility of
Sabra’s testimony, addressed only the issue of her competence under
Evidence Code section 701 and not the question of her personal knowledge.
The prosecutor’s argument, based on this Court’s decision in People v.
Dennis, supra, 17 Cal.4th 468, was that the magistrate’s finding of

competence under Evidence Code section 701 constituted a finding that

3% The trial court made similar statements, noting that “in terms of
the brainwashing,” the issues “are certainly going to be fully explored on
cross-examination.” (38 RT 2694.)
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Sabra was testifying “from her own knowledge.” (38 RT 2690-2691.) Not
only is this argument a misreading of this Court’s decision in Dennis, it also
fails to recognize the significant procedural differences between Dennis and
the present case. A

In Dennis, this Court rejected defendant’s claim that the trial court
erred in permitting an eight-year-old witness to testify because she was not
questioned about her personal knowledge of the subject matter of her
testimony — a request that was not made by trial counsel. The trial court
conducted a pretrial examination of the witness’s competency to testify to
events she witnessed when she was four years old and determined that she
was competent to testify under Evidence Code section 701. (People v.
Dennis, supra, 17 Cal.4th at pp. 525-526.) The trial court’s decision was
supported, this Court found, by the voir dire of the young witness which

showed that she could perceive and recollect, and she
understood she should not invent or lie about anything she
said in court. She was an eyewitness to the events.
Consequently, once the trial court properly determined she
was competent to testify under Evidence Code section 701, it
had no basis for excluding her testimony for lack of personal
knowledge.

(Id. at p. 526.)

Unlike the present case, in which trial counsel moved to exclude the
children’s testimony on the basis of their lack of personal knowledge and
the trial coﬁrt denied appellant the right to establish a record supporting his
challenge, in Dennis, the defendant’s objection to the testimony was made
only on the basis of Evidence Code section 701, and the trial court
conducted a voir dire of the witness in order to make its competency
determination. Further, unlike the'present case, in which the record
establishes a basis for the claim of lack of personal knowledge, in Dennis

no similar assertions of a failure to perceive or a basis for finding a lack of
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personal knowledge were made by counsel.

Finally, in contrast to Dennis, in which the child was an eyewitness,
the record of the preliminary hearing does not support a finding that Sabra
witnessed the events that lead to Ashley’s death. While both the magistrate
and the trial court may héve assumed that Sabra was an eyewitness because
the prosecutor treated her like one, the record does not show that she was
present at the time Ashley was assaulted.

Early in the hearing, the prosecutor asked Sabra, “Do you know what
happened to Ashley?” Defense counsel’s objection based on a lack of
foundation was sustained. (4 CT 716.) After that, even though Sabra was
on the witness stand for almost two hours, she was asked very few
questions about her knowledge of violence committed against Ashley and
none directly about whether she saw the fatal assault.”’

The only remotely relevant testimony consisted of Sabra nodding yes

when she was asked by the prosecutor whether she told Evelyn Vereau, a

~ foster parent with whom she was placed after Ashley’s death, “that Daddy

hit Ashley and she didn’t open her eyes anymore.” (4 CT 750.) Sabra was
not asked if she saw this happen, only whether she told Vereau that it did.
On cross-examination, Sabra could not remember if she talked to Vereau
about it and shrugged her shoulders in response to counsel’s question

whether she ever told Vereau that appellant hit Ashley. (4 CT 821.) Evelyn

0 Sabra was asked if appellant used to hit Ashley and she nodded
yes and pointed to her left temple. (4 CT 730.) She nodded yes in response
to a question if appellant spanked Ashley without her diapers on; she shook
her head no that it happened more than once and said it was “on the butt.”
(4 CT 731-732; see also 4 CT 795-796 [Ashley spanked one time by
appellant].) Sabra was not asked when these events happened.
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Vereau testified at the preliminary hearing*' that Sabra said she saw,
“Daddy hit Ashley, and then she wouldn’t open her eyes.” (4 CT 888, 889.)
Neither Vereau, Sabra, nor any other witnesses were asked when this
allegedly occurred.

This testimony is not evidence from which a reasonable trier of fact
could find that Sabra had personal knowledge of the circumstances of
Ashley’s death or the actions alleged to constitute sexual assault.** (People
v. Anderson (2001) 25 Cal.4th 543, 574.) In Anderson, this Court upheld
the trial court’s decision to allow a witness, Baros, to testify at the penalty
phase about an uncharged murder committed by the defendant, despite
evidence that Baros experienced delusions that included her insistence that
a non-existent child of hers was present at the time of the killing. (People v.
Anderson, supra, 25 Cal.4th at pp. 574-575.) Critical to this Court’s
holding was evidence of

many indicia by which a rational trier of fact could conclude
that Baros, despite her specific delusions, was actually present
during the Mackey robbery and murder, and had accurately
perceived and recollected those events. Aside from her
insistence that her son Anthony was present, Baros presented
a plausible account of the circumstances of Mackey’s murder.
[Citation omitted.] Baros’s description included many details,
unlikely to be known by a person not present, that were
corroborated by independent evidence. Moreover, as the trial
court emphasized, Baros was able, after a long absence from
Las Vegas, to direct authorities to the significant locations
involved in the crime.

1 Vereau did not testify at trial.

“2 As to the sexual assault allegations, Sabra testified at the
preliminary hearing that she did not see appellant making the “thrusting”
motions which were alleged to constitute the sexual assault against Ashley.
(4 CT 743.)
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(Id. atp. 574.)

Similarly, in People v. Lewis, supra, 26 Cal.4th 334, this Court
rejected a challenge on the basis of a lack of personal knowledge to the
testimony of a witness who offered details of the crime that were likely
known only to someone who was there and that were corroborated by
independent evidence; neither can be said about Sabra’s testimony. (/d. at
p. 357.)

Further, in contrast to the witness in Dennis, who “understood that
she was to testify only as to those matters she knew herself from her
memory” (People v. Dennis, supra, 17 Cal.4th at p. 525), Sabra failed to
distinguish between events that she personally witnessed and those she
heard about from other people. On direct examination, when Sabra was
asked: “Were you sleeping with Ashley when wicked big Mike came in and
took her out of bed?” she said yes, and that he did it one time. (4 CT 717.)
On cross-examination, she was asked the following questions:

Q [Counsel for appellant, Mr. Giller]: . . . Did he ever come into the
room at night, when you were in the bed with Ashley, and take Ashley out
of the room?

A: (Witness nods head yes)

Q: And he did that one time?

A: (Witness nods head yes)

Q: Okay. And did that — did you see him come in —

A: (Witness shakes head no)

Q: —into the room or did somebody tell you that he did?

A: (Witness shrugs shoulders)

Q: You don’t know. Well, when you say that he came in the room
and took Ashley out of the room, how do you know that?

A: (Witness shrugs shoulders)
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Q: You don’t know how you know. You didn’t see him do that?

A: (Witness shakes head no)

Q: Did you see him do that?

A: (Witness shakes head no)

Q: Did you ever tell anybody that you saw him do that?

A: (Witness shrugs shoulders)

(4 CT 783-784; see also 4 CT 787 [witness never saw appellant take Ashley
out of the room at night].)

Sabra’s exchange with Detective Koller before the preliminary
hearing starkly demonstrates her lack of personal knoWledge. When the
officer told Sabra she wanted to talk about what happened to Ashley, Sabra
said, “Big Mike killed her.” When she was asked how she knew this, Sabra
said, “I don’t know.” (55 RT 3783.)

Because neither the magistrate nor the trial court made a
determination under Evidence Code section 702, the trial court’s finding
that Sabra was “competent” is not entitled to deferential review on the
question of whether she had personal knowledge of the events about which
she was called to testify. (People v. St. Andrew (1980) 101 Cal.App.3d 450,
460 [trial court’s finding of admissibility of victim’s statements under
Evidence Code section 701 rather than 702 not entitled to deference
because of “serious doubts as to whether the trial court exercised its
discretion on the basis of applicable legal standards™]; cf. People v. Lewis,
supra, 26 Cal.4th at p. 359 [trial court’s statements reflect proper
understanding that capacity to perceive and recollect is not an issue relating
only to impeachment].)

At the hearing to determine Michael Jr.’s competence, when trial
counsel attempted to question the boy about whether he had been told what

to say in court, the prosecutor objected that “this doesn’t go to
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qualifications. This is cross-examination.” (53 RT 3669.) The objection
was sustained and the court asked counsel if he had any further questions
“under [Evidence Code] 701.” (Ibid.) Counsel said he did not and the court
ruled that the witness could testify. (53 RT 3670.)

The trial court’s fuling was erroneous because, as to Sabra, the
record of the preliminary hearing, upon which the court relied in making its
determination that Sabra was qualified to testify, does not contain evidence
“from which a rational trier of fact could find that the witness accurately
perceived and recollected the testimonial events.” (People v. Anderson,
supra, 25 Cal.4th at p. 574, italics omitted.) As noted, Michael Jr.’s
admission — that trial counsel attempted to elicit at the pretrial qualification
hearing — that he did not see his father assault Ashley, and he been told
what to say in court, clearly established his lack of personal knowledge.

(53 RT 3680-3631.)

C. Due Process Considerations of Reliability and
Trustworthiness of Evidence Require an Adequate
Determination by the Trial Court of a Witness’s Personal
Knowledge Before the Witness Testifies

If the trial court’s rulings as to the children’s competence are deemed
by this Court to encompass a finding of personal knowledge under
Evidence Code section 702, there exists another “substantial basis for
exclusion” of the children’s testimony. (People v. Lewis, supra, 26 Cal.4th
at p. 357.) On the critical issue of whether the children’s testimony and
statements were based on what they perceived or what they were told by
others, the trial court failed to consider the effect of the suggestive
questioning to which the children were subjected — the “brainwashing”
alleged by trial counsel.

“[R]eliability is the linchpin in determining admissibility” of
evidence under the Due Process Clause of the Fourteenth Amendment.
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(Manson v. Brathwaite (1977) 432 U.S. 98, 114.) The admission of
unreliable evidence violates a defendant’s dué process right to a fair trial
under the Fourteenth Amendment. (See Jackson v. Denno (1964) 378 U.S.
368, 385-386; United States v. Wade (1967) 388 U.S. 218, 230.)

The methods used to insure that only reliable evidence is considered
by the jury include rules regarding the competency of witnesses and their
personal knowledge of the subject matter of their testimony. “[Q]uestions
of trustworthiness and reliability are intertwined with the issues of whether
the declarant is competent to be a witness and has the required personal
knowledge. [Citation.]” (People v. Tatum, supra, 108 Cal.App.4th at p.
297, citing Idaho v. Wright (1990) 497 U.S. 805, 824-825.) Evidence Code
section 702 and Federal Rules of Evidence, Rule 602*, which directly
parallels it, limit the testimony of lay witnesses to those matters about
which the witness has personal knowledge and embody “one of the most
fundamental tenets of a rational system of evidence law; testimony should
be reliable and, thus, must be based on the perceptions of the witness rather
than conjecture or second-hand information.”” (27 Wright & Gold, Fed.
Prac. & Proc.: Evid. (1990) § 6021, p. 187; United States v. Hoffner (10th
Cir. 1985) 777 F.2d 1423, 1425 [“The perception requirement stems from
F.R.E. 602 which requires a lay witness to have first-hand knowledge of the
events he is testifying about so as to present only the most accurate
information to the finder of fact™].)

The trial court’s failure in the present case to comply with the

requirement of Evidence Code section 702 to determine whether or not the

# Rule 602 of the Federal Rules of Evidence (28 U.S.C.) provides in
pertinent part, “A witness may not testify to a matter unless evidence is
introduced sufficient to support a finding that the witness has personal
knowledge of the matter.”
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prosecution’s only two purported witnesses to the fatal assault on Ashley
were actually present when it happened, or whether their statements and
testimony were based on what they were told by others, before allowing
them to testify violated this most basic assurance of reliability.

In People v. Denhis, supra, 17 Cal.4th 468, this Court rejected
defendant’s argument that the effect of the child witness’s exposure to
information from outside sources should have been considered as part of the
determination of her qualifications to testify:

The facts that Deanna received therapy to help her cope with
her mother’s death, that she discussed the events with the
prosecutor and others, and that she had gaps in her memories
of the evening the crimes occurred, do not disqualify her as a
witness. [Citations.] The trier of fact can evaluate these
matters, when appropriate and otherwise permissible, in
resolving the question of credibility.

(Id. at p. 526.)

To the extent that the decision in Dennis holds that the effects of
suggestive questioning are not part of the determination of a witness’s
personal knowledge but only an issue of credibility, appellant submits it
must be reconsidered in light of well-established research, like that relied
upon by the United States Supreme Court in Kennedy v. Louisiana, supra,
128 5.Ct. 2641 (hereafter Kennedy), demonstrating that such testimony may
be immune to the traditional means of evaluating credibility, and that its
reliability must be established before it is submitted to the jury.

Concern about the reliability of children’s testimony was central to
the decision in Kennedy, in which the United States Supreme Court held
that the Eighth Amendment prohibits the death penalty for the rape of a
child where the crime did not result, and was not intended to result, in the
death of the victim. The majority opinion cited “the problem of unreliable,

induced, and even imagined child testimony,” as part of “serious systemic
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concerns in prosecuting the crime of child rape,” based on studies that
conclude that children are highly susceptible to suggestive questioning
techniques. (Kennedy v. Louisiana, supra, 128 S.Ct. at p. 2663.)

According to the authorities submitted by amici curiae, cited by the
Supreme Court in Kennedy v. Louisiana, supra, 128 S.Ct. at p. 2663, citing
Brief for National Association of Criminal Defense Lawyers et al. as Amici
Curiae 5-17, “[s]tudies conclude that children are highly susceptible to
suggestive questioning techniques like repetition, guided imagery, and
selective reinforcement™ and there exists within the child-development
research community, “an overwhelming consensus that children are
suggestible to a degree that . . . must be regarded as significant.” (See Ceci
& Friedman, The Suggestibility of Children: Scientific Research and Legal
Implications (2000) 86 Cornell L.Rev. 33, 36.)

The methods by which information is obtained from children can
significantly affect the reliability of their statements. In the present case,
many of the most problematic techniques were used during the questioning
of Sabra and Michael Jr., who were already more susceptible to suggestion
because of their young age. (Myers, et al., Hearsay Exceptions: Adjusting
the Ratio of Intuition to Psychological Science (2002) 65 Law and
Contemp. Probs., No. 1, 29 (hereafter Myers) [young children are often
more suggestible than older children].)

In response to the use of suggestive interviewing techniques of child
witnesses in the prosecution of a preschool teacher for sexual abuse, the
New Jersey Supreme Court implemented a requirement of “taint hearings”
in sexual abuse cases. (State v. Michaels (N.J. 1994) 642 A.2d 1372
(hereafter Michaels).) Citing the éourt’s responsibility to ensure the
reliability of evidence admitted at trial, the Michaels court observed:

“Competent and reliable evidence remains at the foundation of a fair trial,
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which seeks ultimately to determine the truth about criminal culpability. If
crucial inculpatory evidence is alleged to have been derived from unreliable
sources due process interests are at risk. [Citation.]” (State v. Michaels,
supra, 642 A.2d at p. 1380.)

Based on the rationale for, and the model of pretrial hearings used to
assess the admissibility of eyewitness identification evidence, the court in |
Michaels set forth a framework for pretrial taint hearings in the trial court to
determine whether the pretrial investigatory procedures “were so suggestive
that they give rise to a substantial likelihood of irreparably mistaken or false
recollection of material facts bearing on a defendant’s guilt.”** (State v.
Michaels, supra, 642 A.2d at pp. 1382-1383.)

The parallels between the investigatory procedures used in cases
involving eyewitness identification and those with child witnesses are
obvious: both are critical moments in the course of the criminal
investigation, fraught with “innumerable dangers and variable factors”
(United States v. Wade (1967) 388 U.S. 218, 230) that threaten the fairness
of a trial; the effects of a coercive or suggestive interrogation, like those of
a suggestiVe identification are “likely to remain corrosive over time,” (State
v. Michaels, supra, 642 A.2d at p. 1382); and witnesses in both situations
are “likely to be convinced of the accuracy of their recollection.” (/bid.)

It is this last concern — the difficulty of overcoming the effects of

suggestive pretrial interviewing techniques at trial through cross-

“ This echoes the test under Simmons v. United States (1968) 390
U.S. 377, 384, which held that convictions based on eyewitness
identification at trial following a pretrial identification by photograph will
be set aside on that ground only if the photographic identification procedure
was so impermissibly suggestive as to give rise to a very substantial
likelihood of irreparable misidentification.
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examination — that weighs heavily in favor of a pretrial determination by the
trial court before submission of the evidence to the jury as an issue of
witness credibility. _

Generally, it is reasonable to assume that cross-examination and the
opportunity to observe witness demeanor put jurors in an adequate position
to evaluate witness reliability. Because of the effect on children to
suggestive or coercive questioning, however, cross-examination and
observing witness demeanor will not help jurors evaluate the reliability
problems associated with statements and testimony elicited by these
methods. The limitations of cross-examination have been recognized by the
United States Supreme Court in eyewitness identification cases: “Even
though cross-examination is a precious safeguard to a fair trial, it cannot be
viewed as an absolute assurance of accuracy and reliability.” (United States
v. Wade, supra, 388 U.S. at p. 236.) And in cases of hypnotically induced
testimony, the Court noted that “the subject experiences ‘memory
hardening,” which gives him great confidence in both true and false
memories, making effective cross-examination more difficult.” (Rock v.
Arkansas (1987) 483 U.S. 44, 60.)

Social science research supports a similar finding in the case of
suggestive interview techniques. “Leading, suggestive, or coercive
questioning can not only result in a child making inaccurate statements, it
can cause the child to develop a subjectively real memory for an event that
never happened.” (Wakefield, Guidelines on Investigatory Interviewing of
Children: What is the Consensus in the Scientific Community? (2006) 23(3)
Am. J. of Forensic Psychology 57.) Once tainted, the distortion of the
child’s memory can be permanent. (See State v. Wright (1989) 116 Idaho
382 [775P.2d 1224, 1228] [“Once this tainting of memory has occurred,

the problem is irredeemable. That memory is, from then on, as real to the
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child as any other.”].) The corrupting influence of improper interrogation

has an even more pronounced effect on young children. (King & Yuille,

Suggestibility and the Child Witness in Children’s Eyewitness Memory

(Ceci et al. edits., 1987) p. 29; Ceci, et al. Age Differences in Suggestibility:
- Narrowing the Uncertaz’hties in Children’s Eyewitness Memory (1987) p.

82.)
Careful review of the social science literature indicates that
children are susceptible to suggestive interviewing techniques
and that such techniques can render children’s accounts of
abuse unreliable. A number of studies have shown that
children will lie when they have a motivation to lie, that they
are susceptible to accommodating their reports of events to fit
what they perceive the adult questioner to believe, and that
inappropriate post-event questioning can actually change a
child’s cognitive memory of an event. Even the studies that
concluded that children are resistant to suggestion found a
small percentage of children who were not.

(Younts, quluating and Admitting Expert Opinion Testimony in Child
Sexual Abuse Prosecutions (1991) 41 Duke L.J. 691, 692, footnotes omitted
(hereafter Younts).)

The United States Supreme Court cited the intractable nature of
memories created by suggestive questioning in Kennedy in support of its
finding of “serious systemic concerns” in child rape cases. (Kennedy v.
Louisiana, supra, 128 S.Ct. at p. 2663, citing Quas et al., Repeated
Questions, Deception, and Children’s True and False Reports of Body
Touch (2007) 12 Child Maltreatment 60, 61-66 [finding that 4-to 7-year-
olds “were able to maintain [a] lie about body touch fairly effectively when

asked repeated, direct questions during a mock forensic interview’].)
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1. A Determination of a Child Witness’s Qualification
to Testify Under Evidence Code Section 702 Must
Include an Assessment of the Effect of Suggestive
and Coercive Questioning on the Witness’s
Personal Knowledge

In order to propefly determine whether a child witness has personal
knowledge in a given case a trial court must consider the widely-recognized
problems with the effect of suggestive and coercive questioning of child
witnesses discussed above. Had the trial court in the present case complied
with the clear procedural requirement of Evidence Code section 702 and
conducted a pretrial hearing to determine the issue of the child witnesses’
personal knowledge, such an assessment could have been made.

Based on the record of the preliminary hearing, at which Sabra’s
personal knowledge of the events leading to Ashley’s death was questioned
by the magistrate, and trial counsel’s claim that both children had been
“brainwashed,” at such a hearing fhe concepts that guide a “taint” hearing
like the one in Michaels, could and should have been applied, as has been
done by courts in other jurisdictions.

2. States’ Responses to the Issue of Suggestive and
Coercive Questioning of Child Witnesses

The concerns expressed by the court in Kennedy have been
recognized by state courts across the country, which have taken various
steps to ensure the presentation of untainted testimony by child witnesses.
Appellant submits that as courts in other states, some with analogous
criteria for determining witness competency have found, in California a
pretrial “competency inquiry include(s] the question of pretrial taint.”
(English v. Wyoming (Wyo. 1999) 982 P.2d 139, 146, citing Matter of
Dependency of A.E.P. (Wash. 1998) 956 P.2d 297, 304.) The Wyoming

Supreme Court agreed with the reasoning of Michaels but found no need for
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a separate taint hearing based on the existing requirements for a finding of
witness competence, specifically the requirement that the witness have “a
memory sufficient to retain an independent recollection of the occurrence.”
(Id. at p. 146; see also Matter of Dependency of A.E.P., supra, 956 P.2d at
pp. 306-308 [same].) Tne court in English did, however “endorse the use of
the factors set out in the Michaels decision as they relate to the question of
independent recollection” at a pretrial hearing on the child witness’s
competence. (English v. State, supra, 982 P.2d at p. 146.)

Similarly, in Commonwealth v. Delbridge (Pa. 2003) 855 A.2d 27,
the Pennsylvania Supreme Court, which agreed with the Michaels court
about the necessity of considering the effect of suggestive questioning on
the admissibility of children’s testimony, also held that existing procedures
for determining competency were sufficient to explore the possible taint of
a child witness. (/d. at p. 663-664.)* The court in Delbridge also made an
important distinction between the determination of the competency and
credibility of a witness:

A competency hearing concerns itself with the minimal
capacity of the witness to communicate, to observe an event
and accurately recall that observation, and to understand the
necessity to speak the truth. [Citation.] A competency
hearing is not concerned with credibility. Credibility involves
an assessment of whether or not what the witness says is true;
this 1s a question for the factfinder. [Citation.] An allegation
that the witness’s memory of the event has been tainted raises
a red flag regarding competency, not credibility.

*> The test for competency in Pennsylvania is, (1) The witness must
be capable of expressing intelligent answers to questions; (2) The witness
must have been capable of observing the event to be testified about and
have the ability to remember it; and, (3) An awareness of the duty to tell the
truth. An allegation of taint centers on the second element of the test.
(Commonwealth v. Delbridge, supra, 855 A.2d at p. 39, citing Rosche v.
McCoy (Pa. 1959)156 A.2d 307, 310.)
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(Id. at p. 40.)* ,

While the court in State v. Michael H. (Conn. 2009) 970 A.2d 113,
did not rule on the requirement of a taint hearing because the defendant had
not made a sufficient showing of suggestive questioning of the child
witness, the court acknowledged that statements made under
“circumstances so unduly coercive or extreme as to grievously undermine
the reliability generally inherent in such a statement, so as to render it, in
effect, not that of the witness,” must be excluded by the trial court in the
exercise of “its gatekeeping function to protect the fairness of the
fact-finding process' and shield the jury from considering the substance of
the unreliable statement.” (Id. at pp. 121-122; see also State v. Fulton (Utah
1987) 742 P.2d 1208, 1218, fn. 15 [court’s determination of competence of
child witness “may take into account the child’s susceptibility to suggestion
and whether the child has been intentionally prepared or unconsciously
influenced by adults in such a way that it is likely the child is only parroting
what others have said about the relevant facts”].)

The Oregon Court of Appeals held in State v. Bumgarner (Ore.
2008) 184 P.3d 1143, that the defendant was not entitled to a Michaels-type
taint hearing to challenge the five-year-old victim’s competency to testify
because the jury as the trier of fact is in the best position to judge the effect,
if any, of suggestive questioning. (/d. at pp. 1151-1153.) The court made a
point of noting, however, that the defendant did not challenge the trial
court’s preliminary determination that there was evidence to support a

finding that the victim had personal knowledge under the Oregon-statute

% This distinction is one that has been rejected by courts that have
held that the question of taint is an issue of credibility, to be determined by
the jury. (See, e.g., State v. Smith (W.Va. 2010) 696 S.E.2d §8; State v.
Karelas (Fla. 2010) 28 S0.3d 913, 915.)
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that is comparable to Evidence Code section 702. (/d. at p. 1149, fn. 3,
citing Or. R. Rev., Rule 602 [“a witness may not testify to a matter unless
evidence is introduced sufficient to support a finding that the witness has
personal knowledge of the matter”].) Further, unlike in the present case, the
trial court in Bumgarner. did make the requisite finding of personal
knowledge. (Id. at p. 1149.)

Similarly, the defendant in Pendleton v. Commonwealth (Ky. 2002)
83 S.W.3d 522, challenged the personal knowledge of the child sexual
abuse victim on the ground that it was the product of suggestive
questioning. On appeal, the Kentucky Supreme Court rejected defendant’s
claim, but analyzed the issue under the Kentucky statute equivalent to
Evidence Code section 701, rather than the statute regarding personal
knowledge, equivalent to section 702.*" (/4. at pp. 525-526; see also, State
v. Ruiz (N.M. 2006) 150 P.3d 1003, 1008-1009 [analyzing claim of right to
taint hearing under general competency statute, not personal knowledge
statute].)

The California Evidence Code requires a pretrial determination of a
witness’s personal knowledge and provides the procedures necessary for the
trial court, in making that determination, to assess the effect of suggestive
and coercive questioning on child witnesses. The record in the present case
contains ample evidence to demonstrate that the'children’s statements and
testimony were tainted by the suggestive and coercive questioning to which

they were both subjected, and which, therefore, justified a pretrial hearing

47 Kentucky Rule of Evidence, rule 601, cited by the court, is
equivalent to Evidence Code section 701; Kentucky Rule of Evidence, rule
602, which requires personal knowledge, and which was not cited, is the

equivalent of Evidence Code section 702. (Pendleton v. Commonwealth,
supra, 83 S.W.3d at p. 525.)
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on the issue of their personal knowledge. (Evid. Code, §§ 702, subd. (a),
403, subd. (a)(2).)

3. The Children Were Subjected to Suggestive and
Coercive Questioning Techniques

Beginning the very day Ashley died, Sabra and Michael Jr. were
subjected to suggestive questioning by nearly every adult with whom they
had contact. When they were first questioned, both children said they did
not see appellant do anything to Ashley.”® Their denials were met with
skepticism and more questioning until finally they changed their stories to
the one they told at trial.*

a. Interviewer bias

The bias of the interviewer can have a significant effect on the
reliability of information obtained from a child. “Interviewer bias
characterizes interviewers who hold a priori beliefs about the occurrence of
certain events and, as a result, conduct their interviews so as to obtain
confirmatory evidence for these beliefs without considering plausible
alternative hypotheses.” (Bruck & Ceci, Forensic Developmental
Psychology: Unveiling Four Common Misconceptions (2004) 13 Current
Directions in Psychol. Sci. 229, 230.)

The Supreme Court in Idaho v. Wright affirmed the Idaho Supreme

# “[M]emory research indicates that witnesses are most likely to
give accurate and detailed reports at the first interview, especially if the
interview is conducted shortly after the incident occurs.” (Goodman &
Helgeson, Child Sexual Assault: Children’s Memory and the Law (1985)
40 U. of Miami L.Rev. 181, 195 (hereafter Goodman).)

* As previously noted, while he testified on direct that he saw his
father throw Ashley on the floor, Michael Jr. admitted on cross-examination
that he did not see this happen and that he had been told what to say. (53
RT 3680-3681.)
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Court’s holding that a child’s hearsay statements were unreliable because
“blatantly leading questions were used in the interrogation . . . [, and] this
interrogation was performed by someone with a preconceived idea of what
the child should be disclosing.” (Idaho v. Wright, supra, 497 U.S. at p. 813,
internal quotation marks omitted.)

Detective Bobbie Koller’s questioning of Sabra on June 4, 1999, the
day Ashley died, sharply illustrates the effect of interviewer bias.® As is
apparent from her questioning, Detective Koller came to the interview with
Sabra armed with information about appellant and harboring suspicions that
he was responsible not only for Ashley’s death, but for prior abuse of Sabra,
including breaking her leg. Detective Koller testified at trial she believed
that Sabra had “undergone a significant amount of abuse.” (55 RT 3785.)

Sabra told Detective Koller that she lived with her “mama,” Sandra,
and her “dad,” Big Mike. She also lived with her brother, Little Michael.*!
(Def. Exh. HH, p. 2.)** She said her brother “get me bruises . . . just like my
sister.” (Def. Exh. HH, p. 3.) Detective Koller asked her about this:

Q: Why do you think that?

A: Because I heard Ashley hurt her (unintelligible) and I heard it, I

was sleeping.

Q: Oh, and who do you think hurt her?

%0 Detective Koller’s status as a police officer may also have
influenced Sabra as children are sometimes more suggestible when
questioned by an authority figure. (1 Myers, Evidence in Child Abuse and
Neglect Cases (3d ed. 1997) § 1.11, p. 37.)

1 Michael Jr., was, of course, Sabra’s uncle and not her brother.

*2 The interview was videotaped. Defense Exhibit HH is a transcript
of the audio portion of the interview, prepared by the District Attorney’s
Office.
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A: Her hit herself.

Q: You think she hit herself?

A: Uh-huh.

Q: Cause Michael hits her tummy right there and she has bruises

right there.
(Def. Exh. HH, p. 3.)

Detective Koller asked Sabra about Big Mike coming into the
children’s room “that night” — apparently referring to the time when Ashley
was hurt — and changing Ashley’s diaper before he went to work. Whether
Ashley was fatally injured at night, however, was not information provided
by Sabra, nor established by the medical testimony.” (Def. Exh. HH, pp. 6-
8)

Q: Ok. And that night did you hear anybody in the room with you
and uh, Ashley?

A: Uh-uh. Only Ashley and Michael and me.

Q: Uh-huh?

A: That’s all.

(Def. Exh. HH, p. 6.)

After establishing that Ashley slept in Sabra’s bed, Detective Koller
asked Sabra: |

Q: ... And there’s Big Mike, did he come in and change [Ashley’s]
diapers?

A: Yeah.

Q: And what happened then when he did that?

A: Ashley crier [sic].

3 Dr. Crawford estimated the head injuries could have occurred
within five hours of the first CAT scan, which was at 1:00 p.m., meaning as
late as around 9:00 a.m. (47 RT 3303, 3338.)
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And was that, now do you remember when that was?

Uh-uh. |

Uh-huh? Was that before Big Mike went to work do you know?
Yeah.

Was it dark then?

Um, uh-uh.

You think it was light?

Yeah.

Were you awake or asleep?

Um, awake.

ReER X0 »O 2R

Q: Ok. Soyoudon’t, [sic] did he ever come in while you were
asleep to change Ashley’s diapers do you know?
A: Yeah.
Q: You think?
A: L, I (unintelligible) Ashley (unintelligible) I was sleeping
(unintelligible) I opened my eyes and he was there.
Q: And what’s him [sic] doing there?
Um, him eating a sandwich.
Give you a sandwich?
Um-hum.
And was it dark out or light?
Uh, light.
Ok. So that wasn’t at night while you were sleeping?
Yeah.
It was? Or do you know?
It’s dark.
Q: Dark. Not sure. Now do, when he, when he changed Ashley,

>R RO R

what does he do when he’d change her diapers?
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A: Um, him puts (unintelligible) and him, him change it
(unintelligible) that’s why Ashley crier [sic].

(Def. Exh. HH.)

As this exchange illustrates, Detective Koller failed to probe the
inconsistencies and unusual aspects of Sabra’s answers when they did not
fit her idea of what happened. For example, Sabra said that appellant was
eating a sandwich when he came in, then agreed with Detective Koller’s
question that he gave Sabra a sandwich. (Def. Exh. HH, p. 8.) Sabra said it
was dark, and then said it was light, but was never asked about the
contradiction. (Def. Exh. HH, pp. 7-8.)

The detective then asked a series of questions about Sabra’s fear of
appellant.

Q: ... Are you scared of Big Mike?

A: No.

Q: You’re not?

A: Uh-uh.

Q: Do you like him?

A: Yeah.

Q: Do you like mama?

A: Uh-huh.

Q: And Big Mike is, he’s not scary?

A: Uh-uh. Sometimes when (unintelligible) like that.

Q: His leg?

A: Um-hum.

Q: Uh-huh. And then is that a little scary?

A: No.

Q: No?

A: It’s funny.
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..................................................

Q: So does Big Mike ever hit you?

A: No.

Q: Are you sure?

A. Yes. |

Q: If he did would you tell me?

A: Um, him don’t hit me.

Q: But if he did would you tell me?

A: He doesn’t hit me.

Q: I know, but what I’m saying is if he ever did would you tell me

about it?

A: Him don’t hit me no more.

Q: Oh, he did before?

A: No, him (unintelligible) a little one.

Q: Are you worried about him getting in trouble for hitting you?

A:No.

Q: You sure?

A: He gave me a little one.

Q: He’ll give you a little one?

A: Just like this.

Q: Really?

A: Um-hum

Q: That’s like a pat, huh?

A: Um-hum.
(Def. Exh. HH, p. 9.)

This type of questioning — criticizing or disagreeing with a child’s
statement or otherwise communicating that the statement was incomplete,

inadequate, unbelievable, dubious or disappointing — was used throughout
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the interview with Sabra, and has been identified as a suggestive technique
used by interviewers to elicit information from children. (See Schreiber et
al., Suggestive interviewing in the McMartin Preschool and Kelly Michaels
daycare abuse cases: A case study (2006) 1 Social Influence 16, 47.)
Children are very responsive to signals from an interviewer about what the
interviewer is searching for in an answer. (King & Yuille, Suggestibility
and the Child Witness in Children’s Eyewitness Memory (Ceci et al. edits.,
1987) p. 29.) “Because the research shows that a significant percentage of
children are responsive to adult preconceived ideas of what has happened to
the children, it is crucial to be aware of the common pitfalls of investigative
interviews and to recognize that interviewers often give children cues as to
what they expect the children to relate through means other than leading
questions.” Factors that can corrupt the reliability of the interview include
the “lack of investigatory independence [and] pursuit of an agenda.”
(Younts, supra, at pp. 729-730.)

During this critical first interview with Sabra, Detective Koller
introduced the idea that appellant was responsible for hurting Ashley:

Q: ...Now did you ever see Big Mike doing anything to Ashley?

A: No.

Q: Did he hurt her that you know?

A: Uh-uh.

Q: You don’t know if he did?

A: Uh-uh.

Q: Um, cause Ashley got hurt real bad, did you see her today?

A: Um-hum.

Q: She has, somebody was hitting her.

A: Little Michael. .

Q: Did you ever see Little Michael hit her? On the head? Are you
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sure?

A: Yes.

Q: Did somebody tell you to say that?

A: My dad tell me Michael hit her.

(Def. Exh. HH, pp.12-13.)
Detective Koller continued to ask Sabra if anyone hit her or Ashley:
Q: Did you ever see anybody hit Ashley?
" A: Uh-uh.
Q: No? Ok. Nobody hit you?
A: I want to (unintelligible).
(Def. Exh. HH, p. 17.)

After a pause in the interview to wash Sabra’s hands, Detective
Koller returned to the questioning;:

Q: ... Now so you [sic] sure nobody hurt you?

A: Um-hum.

Q: Positive?

A: Um-hum.

Q: Would you tell me if somebody did?

A I said nobody hit me.

Q: Ok. And you didn’t see anybody hitting Ashley?

A: Uh-uh.

(Def. Exh. 17-18.)

Researchers have found that the least accurate reports in sex abuse
cases are obtained from child witnesses when the interviewer harbors
preconceived notions about what happened. (Goodman, supra, at pp. 207-
208.) Detective Koller’s questions make clear that she did not entertain the
possibility that anyone other than appellant was responsible for Ashley’s

injuries, and reveal a stunning lack of interviewer independence. Not only
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did Detective Koller fail to ask open-ended questions, as is recommended
when interviewing young children, she asked primarily about appellant.

Sabra told Detective Koller early in the interview that Michael Jr. hit
her and Ashley, and in response, the officer expressed skepticism, asking
Sabra if she was sure or if someone told her what to say. (Def. Exh. HH,
pp. 2-3.) When Sabra said that she was also hit and kicked by Newfellen
[sic], a boy who lived upstairs, Detective Koller treated the revelation as
inconsequential, referring to the boy as “rude,” and telling Sabra she
“shouldn’t play with that bad boy.” (Def. HH, p. 10.) Even when Sabra
showed her marks on her body from where Newfellen hit her, Detective
Koller was dismissive, asking Sabra if she was sure about what she was
saying. (Def. Exh. HH, p. 12.) Nor did the detective ask about Sandra
Harris and Laurie Strodtbeck, even though Ashley and Sabra were with the
two women during the period of time when the fatal injuries may have been
inflicted.*

Instead, obviously not satisfied with Sabra’s denials that appellant
hit her, Detective Koller persisted, even going so far as to tell Sabra that she
had heard a different story from others:

Q: Now one time I heard that you took Daddy’s orange juice
accidental [sic] and he punched you in the tummy?

A: Uh-uh.

54 This was true even when Michael Jr. told Detective Koller when
she interviewed him on July 7, 1999, that Sandra and Laurie, but not
appellant, hit him and that his mother hit Ashley. (55 RT 3760-3762.) The
interview was not recorded by video or audio; Detective Koller summarized
the interview in a written report and noted that Michael Jr. was sobbing
throughout the interview. (55 RT 3761-3764.) Detective Koller asked if he
had ever seen his father hit Ashley and Michael Jr. said he had not. (55 RT
3763-3764.)

63



Q: Are you sure?

A: Yes.

Q: Are you afraid to tell me? Are you afraid to tell me anything?

A: (Unintelligible)

Q: ...areyou afraid to tell me if daddy’s hitting you?

A: No.

Q: Are you afraid to tell me that? . ..

A: (Unintelligible) what’s this right here?

(Def. Exh. HH, p. 14)*

In the same interview, Detective Koller questioned Sabra about how
she broke her leg six months earlier. The officer made it abundantly clear
that she did not believe what Sabra had said consistently for the previous
six months — that the injury was an accident — but thought appellant broke
the leg and told Sabra to say it happened when she caught it on the bunk
bed.

~ Q:Now what happened to your leg?

A: I broke it on my bunk bed.

Q: Now who told you to say that?

A: Well I broke it right here and here, like here.

(Def. Exh. HH, p. 12.)

Q: ... And did daddy tell you to say how you hurt your leg?

A: Um-hum, on my bunk bed. I putted [sic] my leg (unintelligible).
(Def. Exh. HH, p. 13.)

%5 Detective Koller also said she heard that Sabra used to go to her
room when appellant came home from work — implying that Sabra was
afraid of appellant — but that after appellant talked to her, she stopped doing
it. (Def. Exh. HH, p. 17.)
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Q: Well how do you think you broke your leg.

A: (Unintelligible) |

Q: I know but weren’t you doing something crazy when it happened?
... No, I mean when you broke your leg were you doing crazy stuff?

A:No.*
(Def. Exh. HH, p.16.)

This crucial interview was the first of several during which Sabra
was questioned using demonstrably suggestive techniques.

b. Repetition of Questions and Repeated
Interviews

“Repeated questions may be detrimental to children’s accuracy
because children may interpret the repetition of a question as an indication
that their previous answer was wrong. Thus, children who are asked
questions repeatedly may change an answer simply to comply with the
perceived wishes of the interviewer.” (Ghetti et al., Issues in Eyewitness
Testimony in Handbook of Forensic Psychology: Resource for Mental<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>