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Defendant and appellant Paul Nathan Henderson (“Mr. Henderson” or
“Defendant”) submits this opening brief on the automatic appeal from his
conviction for first degree murder with two special circumstances found true
and sentence of death and from his conviction on multiple non-capital counts.
The case was tried in Riverside Superior Court, Case No. INF 0207515, before
the Honorable Thomas N. Douglass, presiding.

L. INTRODUCTION

The conviction and sentence of death must be reversed. The crime at
issue — though undoubtedly serious — became a capital crime for one reason,
and one reason only: the deceased, Reginald Baker, had, in the words of the
state’s testifying pathologist, “severe, severe” heart disease and was a candidate
for “sudden death” at any moment. During a robbery and burglary at his home,
Mr. Baker had a heart attack and died.

The crime invesﬁgation revealed no forensic evidence, such as
fingerprints, hair, blood or DNA, which pointed in the direction of Mr.
Henderson or any suspect for that matter. But a professional snitch, angling for
a reward, fingered Mr. Henderson as the perpetrator. Because the testimony of
a snitch is an especially weak foundation upon which to build a capital case —
particularly where no physical evidence links the suspect to the crime — the
police knew they needed something more and they went after it. They arrested

Mr. Henderson in the middle of the night and held him in custody for hours
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before they read him his Miranda rights. Although he waived those rights,

Mr. Henderson initially said little or nothing. Then, in response to a question,
he said, “I want to speak to an attorney first. . . . I need to find out . . . I need to
find out. . . .” The officers — one of whom testified he knew Mr. Henderson
wanted to consult with counsel — ignored this uﬁequii/ocal invocation of his
Fifth Amendment rights. Questioning continued unabated and Mr. Henderson
eventually made incriminating statements. Inexplicably, the trial court
permitted Mr. Henderson’s statements to be admitted at trial, erroneously _
concluding that his invocation of the right to counsei was somehow ambiguous.
The unlawfully obtained confession formed the centerpiece of the prosecution
case against Mr. Henderson and was easily the most damaging evidence against
him. As aresult, this Court need look no further than the erroneous admisgioﬁ
of the confession to reverse the judgment. But there is more.

Because Mr. Henderson 1s African-American and the victims were white,
the trial court should have been sensitive to the possibility of racial bias in the
jury. However, the trial court

. denied a defense request to conduct discovery into the racial

makeup of jury venires appearing at the court in Indio where this
case was tried, despite evidence suggesting systematic

underrepresentation of African-Americans; and then,



) granted a prosecution peremptory challenge to an African-
American juror — which insured no African-Americans would
serve on the jury — and, in doing so, relied upon the now-
discredited state-law standard which required a defendant to
establish a “strong likelihood” of bias at the first step under Batson
v. Kentucky.

The jury which tried and convicted Mr. Henderson consisted of 11 white jurors
and .one Hispanic juror.

At trial, not only was there no physical evidence introduced to link

Mr. Henderson to the crimes, the lone eyewitness, Mrs. Baker, who had
observed the perpetrator throughout the crime, (1) described an as.sailant with
facial features Mr. Henderson did not have; (2) assisted in a composite sketch
of the perpetrator which did not resemble Mr. Henderson; and (3) declined to
identify him as the perpetrator, both in a lineup and in open court. Indeed, Mr.
Henderson’s defense was that someone other than he committed the crime. At
every turn, however, the trial court hobbled Mr. Henderson’s ability to develop
and present that defense. In particular, the trial court

. denied a defense réquest to conduct discovery into a string of
nearly identical home invasion robberies committed in the vicinity

before and after this crime, including while Mr. Henderson was



incarcerated, for the purpose of developing third party culpability
evidence;

excluded testimony of an expert who would have testified to
scientific research pertaining to eyewitness observations that could
have led the jury to conclude that Mrs. Baker’s rejection of Mr.
Henderson as the perpetrator was reliable and believable; and,
refused even to instruct the jury on the factors jurors should

consider in evaluating eyewitness testimony.

The trial court also crippled the defense by interfering with Mr. Henderson’s

rights to confront witnesses against him. Contrary to the principles articulated

by the U.S. Supreme Court in Crawford v. Washington and its progeny, the trial

court

permitted Mrs. Baker to read virtually her entire direct testimony
from a diary as “past recollection recorded” even though there was
no showing of any kind that she could not recall the events; and,
permitted a prosecution pathologist to testify to critical findings in
thé report of the autopsy of the victim, an autopsy which had been
performed by another pathologist who was not shown to be

unavailable to testify.

These errors, singly and in combination, paved the way for the jury to

convict Mr. Henderson of capital murder. But there is yet more.
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During jury selection, over defense objection, the prosecutor successfully
challenged a prospective juror who harbored reservations about the death
penalty, even though the prosecutor admitted the juror’s beliefs about capital
punishment were not a sufficient basis for a challenge. Later, just as the jury
returned its guilty verdict, the trial court ruled that Mr. Henderson would be
required to wear an electric stun belt at the penalty trial — this despite the
absence of any finding that there was a “manifest need” for the restraint and
despite the trial court’s repeated acknowledgements that Mr. Henderson had
never presented a threat during the proceedings.

Imposition of the stun belt had a predictably devastating psychological
effect on Mr. Henderson. Shortly after the ruling, Mr. Henderson, who had
previously attempted suicide, was permitted to relieve his counsel and represent
himself so that he could “get this over with.” To that end, his “defense”
consisted of passively sitting at counsel table. The trial court knew that defense
counsel had developed potentially powerful rﬁitigating evidence, but did not
appoint counsel to present that evidence to the jury. As a result, the jury was
not fully informed and the resulting verdict cannot be considered reliable under
the Eighth Amendment.

If the trial court’s rulings increased the odds of a death sentence, the
prosecutor loaded the dice to guarantee the result. On its face, the death

sentence 1s difficult to square with the record, even accounting for the fact that

5



the jury heard only aggravating evidence. The victim’s death was senseless and
tragic to be sure, but it was essentially accidental; it could have occurred
without the crime. And Mr. Henderson’s criminal past was noteworthy for its
lack of violence. In the most serious of the prior crimes, he carried fake
weapons and took steps to ensure that victims were not harmed. Unwilling to
permit the jury to decide the case on this evidence alone, the prosecutor
undertook a campaign at the guilt and penalty trials to enrage the jury by
manufacturing facts, arguing legal theories as to which the jury was not
instructed and demonizing Mr. Henderson. That campaign — in conjunction
with the numerous other flaws below — was a success: the jury returned a
verdict of death after less than 90 minutes of deliberation.

Put simply, Mr. Henderson deserved a fair trial and did not get one. This

Court should reverse.

II. STATEMENT OF THE CASE
A.  The Charges Against Mr. Henderson.

In Count I of a complaint filed on July 24, 1997, Mr. Henderson was
charged with mﬁrder of Reginald Baker (Cal. Penal Code (“PC”) § 187) and
two special circumstances: murder committed in the course of a robbery and
murder committed in the course of a burglary. (PC §§ 190.2(a)(17)(A), (G.))
An enhancement for use of a knife was also alleged. (PC §§ 12022(b),
1192.7(c)(23).) He was also charged with attempted murder of Peggy Baker

6



(Count II), robbery (Count III), burglary (Count I'V), grand automobile theft
(Count V) and attempted auto theft (Count VI). The complaint alleged that he
had been convicted of auto theft in 1989 and 1990, of being a felon in
possession of a firearm in 1991, and of robberies in 1993 and included a special
allegation that a 1993 robbery was serious and violent. (1 Clerk’s Transcript
(“CT”) 1-4)

B. Initial Procedural Matters.

During the first year after Mr. Henderson was charged, several different
attorneys were appointed to represent him and then subsequéntly relieved
because of conflicts. On April 8, 1998, the trial court appointed attorney Clark
Head to represent Mr. Henderson. (1 CT 65, 67, 70.) On or about
September 21, 1999, the trial court appointed attorney John Hemmer to assist
Mr. Head. (1 CT 293.)" |

On November 20, 1998, the case was assigned to the Hon. Thomas
Douglass for all purposes. (1 CT 192.) The progress of the case was thereafter
slowed, in part because of discovery-related issues, including efforts to enhance |
audio recordings of a custodial interrogation of Mr. Henderéon. (See, eg., 1 CT

242-247,264-267; 2 CT 297-308, 325, 328-341.)

' See Keenan v. Superior Court (1982) 31 Cal. 3d 424, 431-434.
7 .



C. Preliminary Hearing.

The preliminary hearing commenced on January 27, 2000. (2 CT 419 e¢
seq.) Over objection by defense counsel, the trial court permitted the
preliminary hearing testimony of Peggy Baker to be videotaped. (2 CT 421-
424, 429-432.) During her testimony, and over objection by defense counsel,
the trial court ruled that Mrs. Baker would be permitted to read into the record a
written account of the crime as “past recollection recorded.” (2 CT 424-427,
441.)

Defense counsel moved to exclude the testimony of Officer Carl Wolford
concerning statements Mr. Henderson made during a custodial interrogation on
the grounds that the statements had been elicited in violation of
Mr. Henderson’s right to consult counsel before further questioning under
| Mifanda v. Arizona (1966) 384 U.S. 436 and Edwards v. Arizona (1981) 451
U.S. 477. (2 CT 494-499, 500-513.) The trial court denied the motion,
concluding that Mr. Henderson’s request for counsel was not unequivocal and,
therefore, the evidence was admissible pursuant to Davis v. United States
(1994) 512 U.S. 452. (2 CT 513-514))

At the conclusion of the preliminary hearing, the trial court denied
defendant’s motion to dismiss Count II, attempted murder of Mrs. Baker. (2
CT 557-562.) Thereafter, defense counsel brought a motion, pursuant to PC §

995, to set aside the information on the grounds that defendant’s statements to
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the police had been obtained in violation of his rights protected by Miranda and
Edwards. (3 CT 600-610; 4 CT 1145-1162) The trial court denied the motion.
(d.)

D.  Other Significant Pre-Trial Motions.

Upon request of defense counsel, the trial court and parties agreed that
any objection at trial would be deemed to include all relevant grounds,
including under the Calif;)rnia and U.S. constitutions. (1 RT 7-8; see 3 CT 637,
862-865.)

The defense brought a rﬂotion to discover evidence of other, similar
crimes that had occurred in the vicinity at or around the time of the incident at
issue. The trial court denied the motion on the grounds that the defense had
made an insufficient showing to justify the discovery. (1 CT 158 et seq.; 1 CT
215-224, 238, 273-280.) _

The defense brought three related motions pertaining to the

-representation of minority groups on Riverside County venires: a motion to

distribute a questionnaire to 500 prospective jurors to determine the percentage
of African-Americans améng tile group; a motion to quash the jury panel based
on underrepresentation of African-Americans in Riverside County venires
called to the courthouse in Indio where the case was to be tried; and a motion
for a change of venue to a court in which no such underrepresentation existed.

(1 RT 13-28; 3 CT 649-666.) The trial court took testimony and denied the
9



motions, concluding that an insufficient showing had been made to justify
sending out the questionnaires, broadening the area of the juror summons to
include cities not normally served by the Indio court or changing venue. (1 RT
13-28, 202-275.)

Finally, defense counsel brought a motion seeking discovery into the
Riverside District Attorney’s charging practices in capital cases. The defense
contended that available evidence suggested racial bias in the decision to seek
the death penalty. (3 CT 680-690; 1 RT 43-55.) The trial court denied the
motion on the grounds that the defense had made an insufficient showing. (3
CT 870; 1 RT 55.)

E.  Jury Selection.

Jury selection commenced on January 2, 2001 and concluded bn
January 29, 2001. (2 RT 381-10 RT 2423.) During the death qualification
process and over defensé cdunsel’s objections, the trial court excused for cause
prospective juror N., whom the prosecutor conceded could not properly be
challenged based upon her views regarding the death penalty. (7 RT 1691; 10
RT 2243.)

After all excusals for hardship and for cause during death qualification,
the more than 100 potential jurors available for voir dire included only three
African-Americans. (10 RT 2392.) One of those three (Juror D. B.) was called

to the jury box late in the process of peremptory challenges (10 RT 2390); the
| 10



prosecution challenged her. (10 RT 2391.) Defense counsel objected to the
challenge under Batson v. Kentucky (1986) 476 U.S. 79 and People v. Wheeler
(1978) 22 Cal.. 3d 258. (10 RT 2392.) The prosecutor argued that defense
counsel had not made a sufficient showing of racial bias at the first Batson step.
The trial court agreed, concluding that the defense had failed to show- a “strong
likelihood” of bias. Although the prosecution had not asserted a racially neutral
basis for the challenge, the trial court said that such a basis existed. (10 RT
2397.) The jury selection process was completed before the remaining two
AAfrican-American prospective jurors could be called to the box.

The trial court later denied a defense request for additional peremptory
challenges after all challenges had been exhausted. (10 RT 2400-2414.) The
jury ultimately consisted of 11 non-Hispanic white jurors and one Hispanic
juror. (5 CT 1.335, 1374; 6 CT 1452;-14 CT 3813, 3852; 15 CT 3931, 4008; 25
CT 6756, 6834, 6873, 6912; 37 CT 9976.) There were five alternates: three
non-Hispanic whites and two Hispanics. (5 CT 1413; 14 CT 3774, 3891; 15 CT
3969; 25 CT 6795.)

F. Guilt Phase.

The prosecutor gave her opening statement and witness testimony
commenced on January 30, 2001. (11 RT 2437 et seq.) On February 20, 2001,
the People rested their case-in-chief and the defense case commenced. (17 RT

3773.) During the defense presentation, Mr. Henderson testified on his own
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behalf. The defense rested, and the People presented rebuttal and rested, on
February 26, 2001. (19 RT 4119.) Counsel made closing arguments on
February 27, 2001 and the judge instructed the jury the same day. (19 RT
4340-4385; 39 CT 10718-10722.) Jury deliberation commenced on the
morning of February 28, 2001; the jury returned its verdict of guilty on all
counts with both special circumstances found true the following morning. (20
RT 4455-4465;. 39 CT 10723, 10818.)

G. Imposition Of A Stun Belt On Mr. Henderson.

While the jury was deliberating following the guilt trial, the prosecutor
brought a motion to have a stun belt placed on Mr. Henderson. (20 RT 4407-
4408.) Over objection by defense counsel, the trial court granted the request.

(20 RT 4446.)

H. Motion For Self-Representation.

On March 7, 2001, Mr. Henderson made a motion to relieve his counsel
and to represent himself at the penalty phase. The trial court granted the motion
on March 8, 2001. (20 RT 4540-4544; 39 CT 10832; 40 CT 10851-10853.)
The trial court permitted Mr. Henderson’s now-relieved counsel to make an
offef of proof for the record of the evidence counsel would have presented at

the penalty trial. (20 RT 4548-4558; 40 CT 10851-10853.)’

2 This portion of the Reporter’s Transcript was originally sealed and on, June
-, 2012, this Court granted Mr. Henderson’s motion to unseal the record.
12



I. Penalty Phase And Judgment.
The penalty trial commenced on March 12, 2001. (20 RT 4581; 40 CT

10867 et seq.) The prosecution rested its case on March 14, 2001. Immediately
thereafter, and without calling any witnesses, Mr. Henderson rested. (21 RT
4790; 40 CT 10875 et seq.)

On the morning of March 19, 2001, the prosecution made its final
argument; Mr. Henderson gave an “argument” that consisted of less than one
full page of Reporter’s Transcript. (21 RT 4883-4884; 40 CT 11014 et seq.)
The trial court instructed the jury, and deliberations commenced at 11:15 a.m.
The jury was excused for lunch at 12:01 p.m., returned at 1:33 p.m. and, about
45 minutes later, reached a verdict of death. (21 RT 4915-4917;40 CT 11014-
11017.)

The court denied the automatic motion to modify the verdict on May 25,
2001, and sentenced Mr. Henderson to death on Count I of the indictment. (21
RT 4971-4975.) On the remaining counts, the trial court sentenced
Mr. Henderson to a total of 15 years in prison, less credit for 1641 days, and

ordered restitution of $10,000. (21 RT 4976-4991; 40 CT 11076 et seq.)
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III. STATEMENT OF FACTS
A. Prosecution’s Case-In-Chief At The Guilt Phase
1. Witnesses to the events of June 22 and June 23, 1997

In June 1997, Peggy Baker® and her husband Reginald lived at 102 Mt.
Ararat in Cathedral City. (2 CT 435.) Mr. Baker was about 71 at the time.
Around 10:30 p.m. on June 22, 1997, she and Mr. Baker were watching
television. At that time, an African-American man entered her home through a
sliding glass door. (2 CT 442.)* He was dressed in black pants, a black,
zippered sweatshirt and a black or navy blue knit cap drawn down to his
eyebrows. He said, “Don’t yell or scream and no one will get hurt.” (2 CT
442.) He held a “butcher knife” to Mr. Baker’s throat. (2 CT 442.)°

Mr. Baker asked what the man wanted and he answered that he wanted
the keys to their car. (2 CT 442.) The man instructed them to go into the
bedroom and lie on the bed; he helped Mrs. Baker from her chair. (2 CT 442.)
He asked where Mr. Baker’s ties were located, got two of them and tied up
Mr. Baker. (2 CT 443.) He asked where the bed sheets were located, retrieved

one, tore it up and tied Mrs. Baker. (2 CT 443.) He then stuck a knife in a

> At trial, counsel stipulated that Mrs. Baker was unavailable to testify, that
People’s Exhibit 16B was a videotape of her preliminary hearing testimony and
that the videotape could be played for the jury and need not transcribed. (11 RT
2491-2492.) The transcript of Mrs. Baker’s testimony at the preliminary
hearing appears at 2 CT 433-467.

* She initially testified that the intruder was “Caucasian.” (2 CT 437-438.)

> The prosecutor later conceded that Mrs. Baker was mistaken and what she
thought was a knife was actually a tool used for stealing cars. (19 RT 4317.)
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pillow. (2 CT 443.) He turned Mr. Baker over and asked where their wallets
were located; he took less than $25 from the wallets. (2 CT 443.) He asked
whether they had any guns, and asked about jewelry and a walking stick that he
saw in the home. (2 CT 443.) The man put a gag in Mr. Baker’s mouth. (2 CT
444.) Mrs. Baker told him that her husband was a “mouth Breather” and might
have a heart attack. The man said that the gag would be easy to get out. He
tied her loosely and put a gag in her mouth loosely. (2 CT 444.)

The man went into the kitchen, then returned and cut her ankle binding.
She untied one hand. (2 CT 444.) The man told her to go into the bathroom
and she complied. He propped the door open and turned on the light. Up to
this point, he had not been violent. (2 CT 444, 456, 458-459.) He left the room
and she could hear him talking to himself. (2 CT 444.) On cross examination,
she said she was unable to tell whether he Was talking to himself or to someone
else; it could have been either, but she had the impression that someone else
was there. (2 CT 458, 463-464.) She heard a car door slam. (2 CT 445, 463.)
The man returned to the bedroom and asked her to come out and remove the
gag from her husband’s mouth. (2 CT 445.) She came into the room, he sat
down on the bed and put her in a stranglehold. He released her and began to hit

her. (2 CT 445.) She fell to the floor and feigned unconsciousness. (2 CT
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445.) He then left the home. (2 CT 445.)° She crawled over to the bed and
saw that her husband was dead and had a bloody ring around his neck. (2 CT
445.) She did not see the intruder inflict the wound on Mr. Baker’s neck. (2
CT 446, 460.) She could not use her telephone because the wires had been
pulled from the walls. (2 CT 445.) She went to a neighbor’s house and called
911. (2 CT 443-445.) Her car, a 1992 4-door maroon Chevrolet, was stolen
during the incident. (2 CT 446-447.)

Mrs. Baker gave a description of the perpetrator to the first officer on the
scene. She had seen the intruder’s face the “whole time” during the incident,
including while he was tying up her husband. (2 CT 457.) She said that he was

29 ¢¢

“very pale, light skin,” “clean shaven” and not wearing glasses. (11 RT 2484-
2485.) The prosecutor asked her to look around the courtroom and state
whether she saw the intruder. Although Mr. Henderson was present, she did
not see the man who came into her house that night. (2 CT 446-447.)

Early on the morning of June 23, she assisted police with a composite

drawing of the assailant which was marked as Defense Exhibit A. (2 CT 450-

451.)" She thought that Exhibit A best represented what the intruder looked

® During the incident, the intruder’s voice was medium toned and he was
talkative. He ranged from polite to angry to violent. (2 CT 456, 459-460; 11
RT 2485.)

7 Defense counsel withdrew Exhibit A because it duplicated People’s Exhs.
131, 132. (12 RT 2774-2776; 17 RT 3747, 19 RT 4208-4209; 3 Supplemental
Clerk’s Transcript (“Supp. CT”) 21-24.) -
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like, but was “too dark.” (2 CT 452; 11 RT 2774-2776.) Defense Exhibit B
was a photo lineup the police showed her following the crime. (2 CT 453-454.)
She said that #4 in the lineup looked most like the intruder, but was not him. (2
CT 454.) Defense Exhibit C was another photo lineup shown to her; she
“presumed” that the suspect was shown in the lineup. (2 CT 453-454.)° She
placed a sheet of paper over the foreheads of each df the individuals depicted to
simulate the cap the intruder had worn and concluded that ##1-5 did not look
like the suspect. (2 CT 456; see also 13 RT 2826-2827.) She said that #6
looked most similar to the suspect but, unlike the person in the photograph, the
intruder had no facial hair and lighter skin. (2 CT 455-456.) Mr. Henderson
was not depicted at all in Defense Exh. B/People’s Exh. 130, but was shown as
#5 in Defense Exh. C/People’s Exh. 114. (12 RT 2772-2773; 13 RT 2821-
2822; 16 RT 3576-3578; 3 Supp. CT 15-16.)

Morton Schuman lived at 117 Mt. Ararat Drive, in the Canyon Mobile
Home Park, in Cathedral City. The Bakers were his neighbors. On the night of
June 22, 1997, he and his wife were watching television when the doorbell rang
insistently. He opened the door and, though he knew Mrs. Baker well, he did
not recognize her at first. (11 RT 2497-2499.) She asked him to call 911 and

he did so. He went with Mrs. Baker to her home; he saw that her car was

® Defense Exhibits B and C were later withdrawn because they duplicated
People’s Exhibits 130 and 114, respectively. (19 RT 4208-4209.)
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missing, so he weﬁt in with her. (11 RT 2500.) He wanted to call 911 again,
but could not do so because the telephone cord had been pulled from the wall.
The police eventually arrived, he gave a statement and Mrs. Baker was taken to
the hospital by the police. (11 RT 2501.)

Officer Rudy Salinas was the first officer on the scene. He found
Reginald Baker deceased in the bedroom. He saw that the kitchen drawers
open. A wallet and purse, with credit cards strewn about, were located in the
master bedroom. A steak knife lay on the bed, another steak knife rested on the
floor and the carpet contained bloodstains. A jewelry box in the bedroom had
been rifled and torn bed sheets lay on the floor. (12 RT 2478-2479.) He met
with Mrs. Baker and Mr. Schuman. She had bruises on her face, was bleeding
from her nose and mouth and had cuts on her scalp. Officer Salinas called for
paramedics. (11 RT 2472.) Eventually, Mrs. Baker was taken to the hospital
and other officers arrived to investigate. (11 RT 2482, 2501.)°

On June 22,1997 at about 11:30 p.m., Officer Carl Wolford, a homicide
investigator w‘ith the Cathedral City Police Department (“CCPD”), was called
to investigate a possible homicide at 102 Mt. Ararat in the Canyon Mobile
Home Park. (11 RT 2573-2574.) He had been assigned as the head
investigator, with responsibility for overseeing the collection and preservation

of evidence. (11 RT 2574-2575.) He and Detective David McGowan contacted

? Mrs. Baker’s injuries were not life threatening. (12 RT 2761-2765.)
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Officer Salinas at the scene who briefed them on what he (Salinas) had found
when he arrived. (11 RT 2574.) Wolford walked through the scene and found
Mr. Baker dead in the master bedroom. Neither he nor his officers were
permitted to move the body until after the coroner had arrived and inspected it.
(11 RT 2575.)

Beverly Ann Brune lived at 94 Armenia at the Canyon Mobile Home
Park, near the Bakers. (11 RT 2504-2506.) She had been home on Sunday
evening, June 22, and heard noise, but no talking, outside. (11 RT 2512.) She
went to bed around 9 p.m. The following morning, she saw that the driver’s
side door of her car was slightly ajar. (11 RT 2507.) She discovered that the
ignition assembly had been removed. She made a report to the police about the
incident. (11 RT 2504-2512.)

Around midnight, on June 22, 1997, Latesha (“Tasha”) Lyn Wasson was
in the Noble’s Ranch neighborhood in Indio visiting her friend Dana Flowers.
(11 RT 2530-2531.) She had been drinking that evening and had used
methamphetamine. (11 RT 2539-2540.) She and Dana were sitting in hér car
when an acquaintance, Mr. Henderson, drove up in a large, burgundy car with a
gray stripe.'’ (11 RT 2533.) She did not know the make or model. A photo,

People’s Exhibit 27, depicted a car similar to the car he was driving. (11 RT

' She acknowledged that she first told police that Mr. Henderson had been

driving a medium-sized vehicle and later said that it was a large car. (11 RT
2533-2534.) )
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2534; see also 11 RT 2544-2545.)"" He got out of the car and came over to talk.
She asked him whose car he was driving and he told her that it belonged to a
worman for whom his mother worked. (11 RT 2539.)

She had known Mr. Henderson for about 10 years and had met him
through her brother, Michael White, and an ex-boyfriend. (11 RT 2535.) When
he drove up that evening, it had been about five years since she had seen him.
They spoke for about a half hour. His demeanor was normal, neither happy, sad
nor angry. (11 RT 2537, 2546.) Wasson thought that Mr. Henderson was
wearing a goatee that evening, but recalled that he certainly had a moustache.
(11 RT 2548.) She saw a mole on his forehead; it had been there as long as she
had known him. (11 RT 2565.) There were streetlights on in the vicinity when
she saw him. (11 RT 2549.) During her conversation with Mr. Henderson, he
mentioned that he had a job interview the following morning. (11 RT 2537.)
Mr. Henderson asked about her brother and she gave him Michaei’s phone
'nu.mber and directions to his house. (11 RT 2538.)

Mr. Henderson asked her to go with him to a Denny’s located in an area
known as Nairobi and she agreed. (11 RT 2540.) Two men were also at
Dana’s house that evening. She saw the two men get in the car with Mr.

Henderson. She knew of them from “being around” but did not know them

" People’s Exhibit 27 was apparently a photograph of the Bakers’ car (40 CT
11005), although the record does not seem to so state specifically.
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personally. (11 RT 2541.) They had asked her for a ride before Mr. Henderson
gave them a ride. (11 RT 2541-2542) Wasson later told police that the men
had been in the car when Mr. Henderson arrived. (11 RT 2564-2565.) She said
at trial that her statement to the police “could be” accurate. (11 RT 2564-2565.)
Mr. Henderson gave the men a ride to the Nairobi neighborhood. (11 RT 2541-
2542.) Although she followed them to the Denny’s, she ultimately decided not
to go in and eat with him. (11 RT 2540-2541.)

She spoke with her brother, Michael, the next day; Michael told her that
he had seen Mr. Henderson that day. (11 RT 2551.) Sometime later, she heard
from her brother that the police were trying to locate her in connection with
information about the crime. (11 RT 2544.) She went to see Detective Wolford
about a week later. (11 RT 2545.) Her boyfriend, Jerome Thomas, was- then in
the Indio jail awaiting trial on a felony charge for which, if convicted, he would
be imprisoned for a very long time."> Jerome insisted that she meet with
Wolford because he hoped to get a deal. (11 RT 2568-2569; see also 16 RT

3576-3577, 3582-3583.)"

"> The charge would have been a third strike and would have subjected Thomas
to a possible life sentence. (11 RT 2552-2555.)

" Although Thomas did not get a deal, he had tried “hard” to get one. (16 RT
3583.) Wolford interviewed Thomas, but Thomas did not give him any
information he had not already obtained and, in the end, Thomas got nothing for
the information he provided. (16 RT 3589-3590.)
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Ronald Brown, Mr. Henderson’s stepfather, was living with him and

| Mr. Henderson’s mothef in June 1997. (12 RT 2602.) His bedroom was in the
back of their mobile home; Mr. Henderson slept on the couch in the liviﬁg
room. (12 RT 2608.) As was his custom, Brown awoke between 6:30 a.m. and
7 a.m. on Sunday, June 22, attended fo household matters and made breakfast
for the family. Mr. Henderson went to church with a relative and returned
around 2-2:30 p.m., at which point Brown left and did not return until the
evening. (12 RT 2609.) He usually went to bed at about midnight. At
approximately 10 p.m. that evening he was in hiS bedroom watching television.
Around 10:15 p.m. he went into the kitchen. Mr. Henderson was there in his
underwear. (12 RT 2611.) Mr. Henderson asked for an aspirin because he had
a headache. The next morning, Mr. Henderson was there, getting ready to go
job hunting. Mr. Henderson seemed to be in a good mood. (12 RT 2611.)
Brown left for awhile and when he returned, he saw Mr. Henderson walking up
| the street to catch a bus. (12 RT 2612.)

Officer Wolford interviewed Ronald Brown on Thursday, June 26, 1997
and recorded the interview. (12 RT 2616.) During the interview, Brown said
that he went to bed sometime between 11:00 p.m. and midnight on .Sunday and
that Mr. Henderson was not home at the time. (12 RT 2619.) Brown said that
he did not see Mr. Henderson between mid-afternoon on Sunday, June 22, until

about 6:30-7:30 a.m. the next morning. (12 RT 2618.) The tape of the
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interview was played and Wolford said that it accurately depicted what Brown
had said about Mr. Henderson’s whereabouts on Sunday, June 22. (12 RT
2616-2619.)

The transcript of the Brown interview was made a part of the record as
Court Exhibit 4. (12 RT 2787 et seq.; 3 Supp. CT 25-29.)'* The transcript,
which the judge read into the record, reflected that Brown said that on Sunday
around 11 a.m., one of Brown’s in-laws picked up Mr. Henderson to take him
to church. Mr. Henderson returned around 2 p.m. Around 6-7 p.m., Brown left
to get Mr. Henderson’s mother from work. He went to sleep around midnight.
(12 RT 2792.)" He did not know what time Mr. Henderson arrived home that
night and did not think that he saw Mr. Henderson again until Ménday mdrning.

(12 RT 2657.) About 6:30-7 a.m. on Monday, he saw Mr. Henderson, who said

he had a headache and wanted something for it. (12 RT 2790-2791.)
Mr. Henderson said that he had to go to Desert Hot Springs for a physical for a
job for which he had applied. (12 RT 2791.)'°

On Monday, June 23, 1997, Riverside Deputy Sheriftf Adam Elders

received a radio dispatch of a robbery/homicide in Cathedral City and a

'* The Reporter’s Transcript erroneously indicates that the interview was Court
Exhibit 5. (12 RT 2787.)

1> Wolford recalled, and his notes reflect, that Brown said he went to bed
around 11 p.m. (12 RT 2656.)

'® During his direct examination by the prosecutor, Brown denied that he had
made the statements to Wolford reflected in the transcript. (12 RT 2603-2604.)
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description and license plate number for a vehicle taken from the scene by an
African-American man. (12 RT 2691-2692.) While patrolling in Desert Hot
Springs, he saw a maroon Chevrolet Caprice that fit the description of the stolen
vehicle. The driver appeared to be African-American. (12 RT 2692-2693.) A
pursuit ensued. Eventually the driver of the Caprice lost control; the car spun,
hit a stop sign and came to a stop. (12 RT 2695.)

Elders pulled up behind the car, drew his gun and yelled at the driver to
getout. (12 RT 2696.) The driver got out with his hands up. Elders went
around to the passenger side to open the door, but it was locked. At that point,
the driver escaped and ran. (12 RT 2698.) Elders gave chase, but the driver got
away. (12 RT 2698.) The driver was a light-skinned African-American man
with a round face, about 5’ iO” to 6’ tall, and was wearing a baseball cap, light-
colored shirt and dark pants. (12 RT 2699.)"” Elders was shown a photo linéup
that included Mr. Henderson (People’s Exh. 114), but he did not identify any of
the men in the lineup as the driver of the Caprice. (12 RT 2706-2707; see also
13 RT 2827.)

In June 1997, Tamara Elam lived in Desert Hot Springs with her
boyfriend, Michael White, Latesha Wasson’s brother. (12 RT 2710.) On

Monday, June 23, 1997, Mr. Henderson (whom Elam identified in the

7 Elders testified later that the driver did not have facial hair, but he
acknowledged he had not gotten a good look at the suspect. (19 RT 4127-
4130.)
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courtroom) came to her house, looking for Michael. (12 RT 2718.) She called
Michael (who was not at home) to 'let him know that Mr. Henderson was there.
(12 RT 2720.) She and Mr. Henderson talked and watched television. A news
| report came on about a car chase. He told her that the report was about him; he
said that he had been on his way to a job interview and the police chased him.
(12 RT 2721-2722.) Eventually, Michael came home and he and Mr.
Henderson left together. Several days later, she contacted the police to report
information about Mr. Henderson. (12 RT 2726-2727.)"® Elam initially lied to
the police by saying that she knew Mr. Henderson and had seen him on the
street in the stolen car. (12 RT 2728.) She lied because Michael was then on
parole and she did not want him to get into trouble for associating with Mr.
Henderson. (12 RT 2729.) Thereafter, law enforcefnent personnel came to take
Michael to jail"® and told her that she had best tell the truth to the police. (12
RT 2730.) She then went once again to speak with the Cathedral City police.

(12 RT 2730-2731.)*°

'8 Wolford said that he first heard Mr. Henderson’s name from Elam and had no
reason to suspect him until then. (13 RT 2815-2816.)

" The record is silent about why, but the context suggests it was for an alleged
parole violation.

*® The police also interviewed Michael White. Although a transcript of the
interview reflected that White said Mr. Henderson told him about the car chase,
White insisted at trial that Elam told him that Mr. Henderson had been chased
by police. (12 RT 2751-2757.)
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2. Forensic evidence

The prosecution called a number of witnesses to testify about evidence
gathering at the scene of the crime as well as forensic testing done on evidence
retrieved during the investigation. Witnesses testified to their efforts to locate
and obtain usable fingerprints at the Bakers’ home, in and on the Bakers’ car,
on Ms. Brune’s car and on various items of evidence retrieved from the vehicles
and near the scene of the car chase; to their efforts to collect and test blood
found in and around the Bakers’ home; to their efforts to collect and test hair
and fibers found at the Bakers’ home and in the vehicles; to their efforts to
obtain DNA samples from the evidence they had gathered; and to their efforts
to locate, photograph and analyze footprints around the Bakers’ residence.

In the end, despite this lengthy and time-consuming testimony, the
evidence revealed that no fingerprints, no blood samples, no hair or fiber
samples and no DNA evidence tied Mr. Henderson to the crime at the Bakers’
residence or to the Bakers’ or Ms. Brune’s vehicles. A single, inconclusive
footprint found at the scene bore a resemblance to shoes that the evidence later
revealed Mr. Henderson had worn. (13 RT 2835-2989; 14 RT 3104-3128; 15
RT 3176-3224, 3261-3280.)

Dr. Joseph Cohen, a forensic pathologist, testified that the autopsy of
Mr. Baker revealed that he had “severe, severe” heart disease, and was a

candidate for sudden cardiac arrest under any circumstances. - (15 RT 3237-
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3238, 3239-3240, 3242.) The cut to Mr. Baker’s neck was a “relatively
superficial” wound which did not sever any veins or arteries and which a
healthy person would have survived. (15 RT 3236-3237.) There were no stab
wounds on Mr. Baker’s body. (15 RT 3235-3236, 3237-3244.) While the
wound to his neck would not have killed him, the stress of the situation was

| sufficient to have caused a fatal heart attack. (15 RT 3237-3242, 3246.) He
could not say whether Mr. Baker's neck was cut before or after he died. (15 RT
3244.) Nor could he say whether Mr. Baker died beforé or after he was bound.
(15 RT 3242-3245.)

3. Incriminating statements allegedly made by
Mr. Henderson.

Gregory Clayton, an inmate at Ironwood State Prison,”' testified that on
June 25,1997, he was staying at the Weingart Center in Los Angeles, where he
met a man he identified as Mr. Henderson and with whom he became friendly.
(13 RT 2926.) Mr. Henderson was then using the name “Caylin Hawk.” (13
RT 2926.) One night, about four or ﬁﬂ/e days after they had met,
Mr. Henderson told Clayton that he done something very bad; a couple of hours
later, he said that he had killed someone. (13 RT 2927.) Clayton did not

believe Mr. Henderson at first, but later questioned him about the events.

?!Clayton had a lengthy criminal record. He had been convicted of grand theft
in 1986, 1989 and 1990, of forgery, burglary and passing bad checks in 1991
and of forgery in 1993 and 1995. In 1997, he was convicted of petty theft with
prior convictions. (14 RT 3091)
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Mr. Henderson said that he owed someone money, and went to a trailer where
he cut a man’s throat and beat his wife. He said that he cut the man’s throat
because the man was being “loud.” (13 RT 2928.) Under prompting by the
prosecutor, Clayton agreed that he had told police that Mr. Henderson had said
he beat the woman “profusely.” (13 RT 2930.) Mr. Henderson also told him
about a maroon Chevy Malibu. Under further prompting by the prosecutor, he
recalled that Mr. Henderson had mentioned a Chevy Caprice and said he took a
car which had belonged to the couple. (13 RT 2935.)

Sometime after his first conversation with Mr. Hendefson, Clayton called
the Palm Springs police department which directed him to the CCPD. (13 RT
2932.) He lied to the police, telling them that he was calling from Orange
County and declined to give his name. (14 RT 2985.) He also meptioned the
name Caylin Hawk and asked about a reward, but the police did not recognize
the name. (13 RT 2932; 14 RT 2985.) And when, during the call, he provided
a description of Mr. Henderson, he was told that the description did not fit the
person for whom the police were looking. (14 RT 3038.)

He then undertook his own “research” to determine if Mr. Henderson was
being truthful. (13 RT 2928.) Later, he had his second conversation with Mr.

Henderson, during which Mr. Henderson cried. (13 RT 2931.)** Clayton

?2 Clayton told police that Mr. Henderson had been contemplating suicide. (13
RT 2950.)
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wanted Mr. Henderson to believe that he was a “shoulder to cry on,” so that

Mr. Henderson would provide hirﬁ more detail and he (Clayton) would be more
believable when he spoke to police. (13 RT 2931.) Clayton said that he wanted
to snitch on Mr. Henderson because he (Clayton) had been raised by his
grandparents and was not “comfortable” that Mr. Henderson might be able to
do “that” to anyone. (13 RT 2931-2932.)

Following the second conversation, he called the FBI and then called a
television station. (13 RT 2933.) Clayton spoke for about 40 minutes with
Derrick Toberson, a television reporter. Toberson put him in contact with
Sgt. Hanlon at the CCPD. (13 RT 2933)* Clayton learned about a reward for
information about the crime when he spoke with Sgt. Hanlon. (13 RT 2933-
2934,2948.) He discussed with her his efforts to contact Crime Stoppers and
We Tip about a reward. .In a subsequent conversation, she told him that she had
spoken with Lt. Griffith about a reward and Griffith had confirmed that a
reward was both available and “negotiable.” (14 RT 2993.) At that point, he
believed that the reward might be $5-10,000. (14 RT 3044.) Clayton gave Sgt.
Hanlon his name and location and told her where Mr. Henderson could be

found. (18 RT 4049.) Officers arrived later that night to apprehend Mr.

2 Toberson suggested to him that the suspect’s name was Paul Henderson. (14
RT 2994.) )
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Henderson. Officer Wolford brought him $1,000 and told him he would
receive the remainder at the completion of the case. (14 RT 3045.)

On cross-examination, he said that while he spoke by phone with Sgt.
Hanlon, he saw Mr. Henderson who was in tears and whd said that he had
spoken with his family. Mr. Henderson said that two others were involved in
the crime, that they “put him in a situation where he didn’t want to be at” (14
RT 3037) and that he feared he would be killed if he identified the other men.
(14 RT 3029-3030.) He also said that he was not in his right “frame of mind”
during the crime and did not mean to kill the man. That was why he was so
upset. (14 RT 3031.)

During an interview with police on July 5, 1997, Clayton said that
Mr. Henderson told him that the two other men were “trained killers,” that the
killing was a “paid hit,” and that “they” cut Mr. Baker;s throat. (13 RT 2967.)
The two men, whom Mr. Henderson said were named Mike and John, had been
arrested several years before for murder and rape. (13 RT 2964.) Although Mr.
Henderson originally said that “they” committed the crimes,”* he later said that
he had done it. (13 RT 2694.) Clayton also said that Mr. Henderson had

described the victims as “prominent people who worked at city hall” and that

A Under questioning by the judge, Clayton said he had understood “they” to
mean all three men. (13 RT 2965.)
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Mr. Baker had been stabbed numerous times before his throat had been cut. (13
RT 2968.)

Clayton acknowledged that he “very possibly” told police that Mr.
Henderson used drugs and that Mr. Henderson told him that the two men with
him that evening were drug dealers. (13 RT 2973.) Clayton also told a defense
investigator that Mr. Henderson had said the two men drove him to and from
the crime scene, and that he waited outside while the other two went inside and
“did the dirt.” (14 RT 3046.)

While researching the crime, Clayton spoke with a number of people
about what Mr. Henderson had told him, including a reporter named Kenny
Klein, a radio station, Crime Stoppers, someone at a television station, the FBI,
and Pam Knowles, a reporter from the Desert Sun newspaper. (14 RT 3006-
3007.) Knowles read him some newspaper articles which contained details of
the crime. (14 RT 3007.)

Shown several newspaper articles written by Knowles, Clayton agreed
that at least one contained information she had given him, notably that the
police had released a composite of a man believed to have killed a man and
beaten his wife during a robbery. (14 RT 3014.) He told a defense investigator
that Knowles had given him “all the details that were in the newspaper” and

told the police that he had gotten his information from Mr. Henderson and from
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“the news.” (14 RT 3018, 3025.) It was “very possible” that he told the
police that he called the news agencies to obtain details of the crime, that he did
not call the police until after he had spoken with the various reporters and that
he had gotten the basics of the crime from news sources. (14 RT 3025.) He
“very possibly” told police that he learned that the couple was elderly “through
the newspapers” (14 RT 3032), “very possibly” told a defense investigator that
he had gotten more information about the crime from Knowles than from the
police (14 RT 3047) and “very possibl[y]” told the police that Mr. Henderson
only gave him information about the crime on the “day” that he was arrested.
(14 RT 3021.)*

On re-direct, Clayton testified that the informatioh about contract killers
and thé victims being prominent ‘citizens had been conveyed to him by
Mr. Henderson during the first part of their conversation, not later. (14 RT
3051.) Mr. Henderson told him that he had been contacted by his family and
began to cry; that was when Clayton realized something was wrong. (14 RT

3052.) Mr. Henderson told him that he had done something bad. (14 RT

*On June 27, a press release regarding the crime issued and Mr. Henderson’s
photo was published on television. (16 RT 3579-3581.) On July 3, shortly
before the arrest and before Clayton called the police, Wolford gave a television
interview about the crime during which a photo of Mr. Henderson was
broadcast. (16 RT 3584.)

*6Clayton acknowledged that he “very possibly” got his information from a
variety of sources, including from Sgt. Hanlon, who told him there was a lot of
blood at the crime scene. (14 RT 3026.)
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3054.)*" That was when Mr. Henderson said he had killed the man and had
beaten the woman. (14 RT 3054.) Mr. Henderson said that he owed something
to two drug dealers in Palm Springs and that they had required him to kill these
“two dignitaries.” (14 RT 3054-3055.) Clayton said that he did not believe that
part of the story. (14 RT 3055.) As time went on, Mr. Henderson’s version of
the crime changed. (14 RT 3057.)

He called Knowles and she read him an article. He stopped her at
various points and asked if “this, this, this” were in the article. She said yes,
and he knew he had the right person. (14 RT 3088-3089.) He did not give his
name to police initially because he was concerned about going back to prison.
(14 RT 3063.) When he spoke with Hanlon he was interested in the reward; he
wanted to give accurate }nformation. (14 RT 2989.) Mr. Henderson was in the
- room when he spoke with Hanlon and as Hanlon asked about Mr. Henderson’s
physical features, he confirmed them. (14 RT 3065-3066.)

On re-cross, Clayton said that it was not until Hanlon had confirmed the
possibility of a reward that he provided any details of the crime. (14 RT 3085.)
He agreed that his career had been that of a thief and that he had a “practice” of

being an informant, had been an informant in prison and had testified

*” This testimony cannot be reconciled with Clayton’s other testimony that he
was already on the phone with Sgt. Hanlon when he saw Mr. Henderson crying.
(See 18 RT 3945))
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previously. (14 RT 3081-3082.) He recalled that Mr. Henderson may have had
a goatee as well as a moustache in 1997. (14 RT 3083; see also 14 RT 3068.)
Mr. Henderson’s aunt, Patrice Henderson, received a call on July 5, 1997
that he was in the custody of the CCPD. She and his mother went to speak with
him. (18 RT 3974.) Their conversation lasted about 5-10 minutes.
Mr. Henderson repeatedly said, “I’'m sorry, ’'m sorry.” (15 RT 3301.)* Under
questioning by the prosecution, she said she did not recall Mr. Henderson
saying that he did it and was sorry, nor did she remember saying to him that he
should “stand up” and say that he did it, or that the crime was a “family debt.”
(15 RT 3290-3295.) A portion of a purported transcript of the tape recording of
their conversation with Mr. Henderson was read to her during which she was
alleged to have said ““You stand up and say yes, I did it, you damn coward.
That’s called justice. That’s got to happen now.” (15 RT 3301-3302.) She
denied making that statement and only recalled that Mr. Henderson was “spent”
and kept reiaeating that he was sorry. She did remember saying that, because
his name was associated with the crime, they were forever linked with the

Bakers. (15 RT 3302-3303.)”

%% Wolford secretly taped their conversation. People’s Exhibit 153 is a tape of
the conversation. (15 RT 3313-3314, 3357.)

%’ The alleged transcript of Mr. Henderson’s conversation with his mother and
-aunt is Court Exh. 3. (39 CT 10543 et seq.) The judge stated that what he heard
on the tape was different in some respects than what is reflected in the
transcript. At line 45, the transcript reads, “you’re the only one that went into
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Raymond Griffith, a detective lieutenant with the CCPD, listened in on
the conversation between Mr. Henderson, his mother and aunt. He heard Mr.
Henderson say, “I’m sorry. I didn’t mean to kill him.” (15 RT 33 18.)°.

At about 9 or 10 p.m. on July 4, 1997, Officer Wolford received
information about Mr. Henderson’s whereabouts. (16 RT 3593.) He left for
Los Angeles in the early morning hours of July 5, and arrived at the Weingart
Center' about 4:40 a.m. (16.RT 3593-3594.) He and two other officers
(Officers Herrera and Luna) arrested Mr. Henderson in his room and took his
belongings (including the shoes that were used for footprint comparisons). (15
RT 3361-3362.) Following the arrest, Wolford went to a Lbs Angeles police
station for about a half-hour. Then he, Officer Herrera and Officer Luna drove
Mr. Henderson to Cathedral City, arriving about three to four hours later. (15
RT 3362; 16 RT 3594.) At around 10 a.m., after getting Mr. Henderson some
breakfast, Wolford, along with Officers Herrera and Luna, interviewed him for

about 3 hours about the events of June 22. (15 RT 3363.) Mr. Henderson was

that house.” But the judge heard a question: “Let me ask you this. You’re the
only one that went into that house[?]” And, at line 54, the judge felt strongly
that the transcript was incorrect. The transcript reads, “This is that Paul went
out and did something.” The judge believed that he heard, “This isn 't that Paul
went out and did something.” (15 RT 3327-3328.)

% Although Griffith said Mr. Henderson used the words “kill him,” the
transcript of that portion of the interview indicates that what Mr. Henderson
said was “unintelligible.”(15 RT 3324-3325; Court Exh. 3 [39 CT 10546].)
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given Miranda warnings; he agreed to spéak. (15 RT 3362; 16 RT 3623-3624;
People’s Exh. 155)

According to Wolford, Mr. Henderson said that, on June 22, he had been
at his brother Dominick’s house in Cathedral City, where he smoked two or
three marijuana cigarettes laced with methamphetamine. (15 RT 3364-3365.)
He left and walked down Dinah Shore Drive intending to steal a car. The
Canyon Mobile Home Park is about a quarter mile from hié brother’s house.
He stopped at the park, looked through the fence and saw a white vehicle. He
jumped the fence and tried to break the ignition on the car with a tool. (15 RT
3367.) He was unsuccessful at stealing the car and then walked to the Bakers’
place. (15 RT 3368.) After smoking another marijuana cigarette containing
methamphetamine, he went inside with the tool. (15 RT 3369.) He wore
gloves the entire time. (15 RT 3370.) He announced that he was there to rob
them and demanded the keys to the car. He put a hand on Mr. Baker’s shoulder
and tried to calm down Mrs. Baker who was crying and appeared to be having
trouble breathing. (15 RT 3371.)

He took the Bakers into a bedroom where he tied Mr. Baker with
neckties. (15 RT 3373.) For some reason, he did not want to tie up Mrs. Baker
in the same manner and so he used bed sheets. (15 RT 3373.) He got a knife

from the kitchen and stuck it in a pillow. At that point, Mrs. Baker told him
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that Mr. Baker had a heart problem. He took Mrs. Baker into a bathroom
because he could not “watch her.” (15 RT 3374-3377.)

Mr. Henderson initially said he did not remember hurting Mr. Baker.
Eventually, he said that it “had to be” him because he was the only person in the
house who could have done it. (15 RT 3377-3378.) At one point, he thought
that Mr. Baker was having a heart attack and he saw blood on Mr. Baker’s neck
and shirt. He checked Mr. Baker’s vital signs and put a sheet over his face
because he thought that he was dead. (15 RT 3379-3380.)

Asked if he hurt Mrs. Baker, Mr. Henderson said that he did hot recall
doiﬁg so, but later said that it “had to be me.” (15 RT 3380.) He put a sheet |
over her face because she looked so bad‘and he thought she might be dead. (15
RT 3380-3381.) He saw blood on her face and on his glove. (15 RT 3382.)
Before leaving, he tried to steal the television, but could not handle it. He took
nine or ten dollars, left the house, got in the Bakers’ car and drove away. (15
RT 3382.)

He drove to the Noble Ranch area in Indio because he wanted to buy
drugs. (15 RT 3383.) While there, he met up with Latesha Wasson, who was at
Dana Flowers’s house. He asked Wasson to go with him to get something to
eat. He picked up two men on his way to the area known as Nairobi to buy
drugs. (15 RT 3384.) They stopped at a 7-Eleven store where he bought a soft

drink. Wasson had followed him, but then went on her way. He went by
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himself back to Indio to his parents’ place, but parked the car some distance
away. (15 RT 3386.)

The following morning he had a job interview in Desert Hot Springs.
Rather than go to the interview, he headed to Wasson’s house instead. (15 RT
3387.) While he was driving a deputy tried to pull him over. (15 RT 3388.)
He jumped from the car and ran away. As he was running through the desert,
he threw away his gloves. (15 RT 3389.) Once he had gotten away, he went to
Michael White and Tamara Elam’s house. He left White’s place around 7 p.m.
and then went to his brother’s house to spend the night. (15 RT 3390.) Either
the following day or the next, he took a bus to downtown Los Angeles and
checked into the Weingart Center. The tool he had tried to use to steal the car,
and the clothes he wore the night of the crime, were stolen at the bus station.
(15 RT 3391.)

The i_nterrogaﬁon was taped at police headquarters which, at that time,
was next door to a church where a service was under way. (15 RT 3393.) The
“power microphone” on the recorder was not working. (15 RT 3394.)

Mr. Henderson spoke very softly and would not make eye contact. The
interrogators had to ask him repeatedly to speak up. (15 RT 3394.) They
moved the microphone very close to him. Even so, Wolford stated that, “I
couldn’t even hear him from where I was sitting.” (15 RT 3408.) As aresult of

these factors, the recording was very poor. (15 RT 3394.) The police and
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prosecution made efforts to enhance the recording, including sending it to the
-FBI crime lab, to a defense forensics lab and to the Aerospace Corporation. (15
RT 3395; 16 RT 3606.) In 2000, they obtained a version of the tape they could
use. (16 RT 3490.) The more often he listened, the better he understood what
was being said and he attempted to make a transcript that was as accurate as
possible. (15 RT 3395-3396; 16 RT 3485, 3606-3610.) Nevertheless, many
segments of the tape remained inaudible. (15 RT 3396; 16 RT 3491.) People’s
Exhibits 154A-C are all copies of the tape that had been put on CD—ROM disks.
According to Wolford, the CDs accurately reflected the tape and the tape
accurately represented the interview. (15 RT 3398-3399.) The transcript in the
record as Court ‘Exhibit 8 contained his most recent corrections to the transcript
after listening to the tape one final time. (16 RT 3632.)
Various portibns of People’s Exhs. 154A-C were played for the jury and
were not transcribed by the court reporter. (15 RT 3404-3408; 5 CT 1184-
1196, 1210-1211, 1213, 1217-1218; 16 RT 3632 [Court Exh. &; 39 CT 10598-
10611].)
On cross-examination, Wolford said that, following the arrest,
Mr. Henderson slept during the ride back to Los Angeles and had breakfast
about an hour and a half prior to the interview. (15 RT 3430, 3487.) Atthe
time of the interview, the police had no leads suggesting possible involvement

of others in the crime, the only physical evidence was footprints near the crime
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scene, and the police had received several tips from potential witnesses that did
not identify any suspect. (16 RT 3524.)

The interview began at 10:07 a.m. on Sunday, July 5. (15 RT 3429.)
Only Mr. Henderson, Wolford, Herrera and Luna were present during the
interview, and Luna stayed for only a short time. (15 RT 3429; 16 RT 3488.)
The church service next door to the station involved a great deal of singing at
the beginning of the interview and that may have made the tape difficult to hear.
(16 RT 3487-3488.) The portions of the interview played for the jury on direct
examination came from the middle of the interview. (15 RT 3409.)

Defense counsel handed out a transcript which the trial court and counsel
had reviewed and corrected out of the presence of the jury. (15 RT 3410-3424.
See Court Exhs. 6 and 7 [39 CT 10552-10564, 10585-10597].) During the part
of the interview reflected in the transcript, Mr. Henderson said little. Wolford
was having difficulty getting him to talk. (16 RT 3493.) Mr. Henderson spoke
with his head down and in a very low voice. He had a remorseful attitude and

cried during the interview. (16 RT 3486, 3525, 3553, 3636.)°'

31 On re-direct, Wolford said that when he described Mr. Henderson as
remorseful he was referring to Mr. Henderson’s remark at the end of the
interview when he said, “I’m sorry I did it.” (16 RT 3635.)
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Defense counsel questioned Wolford nearly line by line to determine the

accuracy of the transcripts in evidence as Court Exhibits 6 and 7.>* According

to Wolford the following segments were accurate.

HERRERA:

HENDERSON:

HERRERA:

HERRERA:

HENDERSON:

HERRERA:

WOLFORD:

HENDERSON:

... We know when it happened, we wanted to just know
what happened before then, what your state of mind was
what was going on with you, okay? That’s what you said
you were going to talk to us about, right?

(No response)

Paul. Paul were you in Cathedral City, uh, you were in

Cathedral City that night? Before this happened were in
Cathedral City, is that true?

¥ %k ¥k

How’d you get to this, how did you get to the trailer park?
Did you walk to the trailer park?

(No response)

This ain’t easy Paul, this is all about what we were talking
about earlier.

Paul, how did you get to the trailer park? Come on.

(No response)

(16 RT 3504-3507; 39 CT 10558-10559, 10591-10592 [emphasis added].)

With respect to Herrera’s reference to “what we were talking about

earlier,” Wolford agreed there had been no prior conversation during the

interview about how Mr. Henderson had gotten to the trailer park. He claimed

**The discussion below focuses only on certain portions of the transcripts.
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not know to what Herrera was referring, and disagreed that one inference to be

drawn from Herrera’s comment was that there had been a prior, unrecorded

conversation. (16 RT 3507.)

Defense counsel questioned Wolford about the following portion of the

transcript:

HERRERA:

 HENDERSON:

WOLFORD:

HENDERSON:

HERRERA:

HENDERSON:

HERRERA:

HENDERSON:

HERRERA:

HENDERSON:

HERRERA:

Don'’t try to think one step ahead of us, we’re not trying to
screw you over, we’re not trying to be unfair, trying to do

our job and we’re gonna try to do it in a way that’s gonna be
helpful. (Inaudible)

Uhm, there’s some things that happened, uhm, uh . ..
Did you go into the trailer park, that night?

What uh, [ want to speak to, speak to an attorney first,
because, I, I’d accept responsibility for them, but this is
other people that. . .

What do you. . ..

... I need to find out.

Paul.

... Ineed to find out.

Paul, what do you accept responsibility for?
(No response)

You’re going to accept responsibility for what happened to

~that man? And to that woman? We just talked about that,

we just talked about that okay?

* %k ok
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HERRERA: Okay, but, I mean, do you just fake responsibility, because,
you say you take responsibility, or with what happened and,
when, what you say is responsibility, is there something you
have to do? . . . Because taking responsibility is what we ve
been talking about all night, what we need youtodo . ...
Tell me what happened.

(16 RT 3512-3521, 3522-3523, 3530-3531; 39 CT 10560, 10562, 10593, 10595

[emphasis added].)

When Mr. Henderson said, “I need to find out,” Wolford believed that he
meant he needed to find out something from an attorney. (16 RT 3518.) The
only inaccuracy in the foregoing portion of the transcript was that
Mr. Henderson said “I’d take responsibility for me,” not “them.” (16 RT 3514-
3515; 39 CT 10560, 10593, line 8.) Mr. Henderson never spoke about “us” or
“they” on the tape; he always referred to himself. (16 RT 3515; see also 16 RT
3534.) However, Mr. Henderson’s comment, “this is other people” was
accurate and Wolford understood him to be referring to other people. (16 RT |
3516, 3519.) He and Herrera did not try to follow up on Mr. Hendersbn’s
reference to other people. (16 RT 3519.)

With respect to Herrera’s question whether Mr. Henderson took
responsibility for what happened to the Bakers, and his comment, “We just
tglked about that” (39 CT 10560, 10593, lines 19-20), Wolford acknowledged

that up to that point in the interview there had been no discussion about what

happened to the Bakers. (16 RT 3522.) Herrera’s statement that they had been
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“talking . . . all night” referred to the interview itself which, Wolford
acknowledged, actually took place in the daytime. (16 RT 3531.)

Wolford was then asked about the following section of transcript.
HERRERA: Come on, Paul. come [sic] on man.
HENDERSON: Idon’t remember it anyway. When I came, I came to, when

I saw what was happening myself, he was, he was dead and
she was on the ground and . . .

(16 RT 3535; 39 CT 10563, 10596, lines 20-23.) Wolford said that

Mr. Henderson did not say “I came to.”>> He agreed that this exchange was the
first incriminating statement that Mr. Henderson had made and that it came
after he had asked for a lawyer and after he had mentioned other people. (16
RT 3535.)

Defense counsel also questioned Wolford about an early version of the
interview transcript which had been prepared for and filed by the prosecution.
(16 RT 3539; 5 CT 1172 et seq.; see also Court Exh. 9 [39 CT 10632 et seq].)34
According to Wolford the following portion of the transcript accurately

reflected the questions and answers at the interview.

3The words “I came to” can be clearly heard on the recording. (See People’s
Exh. 154A [CD-ROM of tape recording].). ' '

3* Tt does not appear that the precise transcript from which counsel questioned
Wolford was made a part of the record. For the Court’s convenience, we have
cited to either or both of the transcripts in the record in which the questions that
counsel asked about can be found.
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HERRERA: Paul, Paul, do you remember anything about what happened.
You don’t remember hitting her? You don’t remember
slashing the old man’s throat?

HENDERSON: I wish [ knew cause that is not the type of person I am.

—a

HERRERA: That’s not the type of person you are?
HENDERSON:  And I know I couldn’t do something like that just
(inaudible).
K kok
HERRERA: Are you blocking that out in your mind?

HENDERSON: Idon’t know butuh...

WOLFORD: You can’t see it happening, hap, happening in your memory
uh for being hit and her, his throat being slashed?

HENDERSON: No, [ ain’t even, I ain’t even never had a fight on the street
dispute, the only time I ever fight (inaudible) because |
know, I know (inaudible) I’ve never had (inaudible) I know
that ain’t me.

(16 RT 3550-3552; 39 CT 10641-10642; see also 5 CT 1193-1194.)>

Mr. Henderson said that when he saw that Mrs. Baker seemed to be
having trouble breathing, he tried to calm her down and that he tied the Bakers’

hands so they could not call the police. (16 RT 3543; 5 CT 1187; 39 CT 10635-

10636.) The transcript and Wolford’s own notes reflected that Mr. Henderson

did not say that he put the sheet over Mrs. Baker because he thought she was

%> At one point in the interview, Herrera asked Mr. Henderson, “What did you
think . .. ?”” and he answered, “What the fuck did I do?” (16 RT 3558; 5 CT
1210; 39 CT 10657.)
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dead. (16 RT 3540, 3541-3543, 3553-3554; 5 CT 1195-1196; 39 CT 10643-
10644.) Mr. Henderson stated that he took the “sheets off her cuz [he] thought
it might be hurting her.” (16 RT 3544; 5 CT 1188; 39 CT 10636.)

During the interrogation, Mr. Henderson said that he picked up the two
men who were present with Ms. Wasson. Wolford spoke with both Wasson and
Flowers about the two men, but was never able to identify them. He managed
to get the first name of one of them, but otherwisé failed to obtain any
identification. (16 RT 3586-3588.)

On re-direct, Wolford testified that, contrary to his testimony on cross-
examination, the first time that Mr. Henderson made an incriminating statement
was when he said, “I take responsibility for me.” If Mr. Henderson had
mentioned anyone else during the interview, Wolford would have investigated

it. But he had no credible information that others were involved with the crime.
(16 RT 3592-3593.)

Wolford and the others did not interrogate or question Mr. Henderson
about the crime at any time until the interview. (16 RT 3603.) Herrera was not
alone with Mr. Henderson except for a brief period at the end of the interview,
by which time he had already told them what happened. (16 RT 3604.) He
understood Herrera’s comment during the interview that, “This ain’t easy Paul.
This is all about what we were talking about earlier” (39 CT 10592), to refer to

discussions immediately following the Miranda warnings. (16 RT 3601-3605.)
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B. Defendant’s Case-In-Chief
Mr. Henderson testified in his own defense. (17 RT 3788.)*° On the

night of June 22, 1997, two men, “Knuck” and “Leon,” whom he had not seen
in several years, picked him up at his brother’s house on Wishing Well Drive.
He understood that they were going to a party to meet some women. (17 RT
3792-3793.) They pulled into the Canyon Mobile Home Park instead and
Knuck got out of the car. (17 RT 3793, 3802.) Knuck went into one of the
mobile homes and was there for quite awhile. Meanwhile, Leon started talking
to Mr. Henderson about stealing a car. (17 RT 3803.) Mr. Henderson was
unhappy because he thought they were going to a party. Leon picked up a dent
puller from the floorboard of the car, got out and went over to another car. (17
3803.)' Leon asked Mr. Henderson to tell him how to steal the car.
Mr. Henderson saw that the ignition in the car was “all jacked up” and told
Leon that this was not what he understood they would be doing. He wanted to
find Knuck and leave. (17 RT 3804.)

He and Leon began walking around, looking for Knuck. (17 RT 3805.)
Mr. Henderson saw Knuck approach from a mobile home. Knuck asked them
to help him steal a television and other items. (17 RT 3806.) Mr. Henderson

told them he did not want to be involved and asked for the keys of the car they

At defense counsel’s request, Mr. Henderson’s testimony on direct, with some
exceptions, was in narrative format. (17 RT 3800, 3814.)
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had driven there. (17 RT 3806.) Knuck and Leon went back into the mobile
home. (17 RT 3806.) He could hear through a window that Knuck was hitting
a woman and heard her ask “Why are you doing this?” (17 RT 3806-3807.)*
Mr. Henderson did not go in to help, but stood there “like a coward.” (17 RT
3807.) When Knuck and Leon came out, they got into the Bakers’ car. (17 RT
3807.) Mr. Henderson drove the Nissan Sentra in which they had driven to the
mobile home park. (17 RT 3807.) They all went to his parents’ place so he
could change out of his church clothes. He went in alone because he did not
want Knuck and Leon to come into his parentsf home. (17 RT 3807.)

After he changed clothes, the three of them went to Indio, their original
destination. (17 RT 3808.) Mr. Hgnderson drove the Nissan; Knuck and Leon
took the Bakers’ car. They stopped at é 7-Eleven and got sorﬁething to drink.
(17 RT 3808.) They sat together in the Bakers’ car and Knuck described what
happened inside the mobile home. (17 RT 3808.) He said that he “roughed up”
Mr. Baker, who had tried to defend himself. Mr. Henderson knew he was lying
| because he had heard Knuck beating up Mrs. Baker. (17 RT 3808.) Mr.
Henderson got back in the Nissan and drove to Noble’s Ranch, where they
found Latesha Wasson and Dana Flowers, the women they had originally

planned to meet. (17 RT 3809.) Mr. Henderson got out of the car and gave the

37 Wolford testified that when he arrived at the scene the windows in the
bedroom of the Bakers’ home were closed and the blinds were drawn. (19 RT
4120.)
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keys to Knuck. They made plans to go to Denny’s; all the while Knuck
continued to describe hitting Mr. Baker and about what he had done. (17 RT
3809-3810.) The group then “caravanned” to the Nairobi area, where Knuck
bought some drugs. (17 RT 3810-3811.) Wasson wanted to leave, so they gave
her some of the drugs and she left. Mr. Henderson then left because he had a
jAob interview the next day. (17 RT 3811.)

On his way home, he thought about how everything had been going well,
he had jobs he was being considered for and he was going to church. (17 RT
381 5-3816.) He was supposed to be moving in with a dying uncle to éare for
him. (17 RT 3816.) He thought that the crimes that had been committed were
assault and auto theft, knew he could not be involved, and wanted to
“extricate” himself. (17 RT 3816.)

In the morning, he had a bad headache and asked his dad for some
aspirin. (17 RT 3816.) He got dressed for his job interview and by the time he
was ready to leave, his parents had left. (17 RT 3816.) He caught a bus into
Desert Hot Springs, stopped at a convenience store, and called Michael White,
because White owed him a favor. The woman who answered the phone did not
know him and hung up. (17 RT 3817.)

He then went to Knuck’s house (which also happened to be Wasson’s
place). (17 RT 3817.) Although frightened of Knuck, he asked Knuck if he

could use the Bakers’ car to go to the store. Knuck reluctantly agreed. (17 RT
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3817.) Mr. Henderson did not want to leave any fingerprints in the car, so he
wore some gloves that belonged to Leon. (17 RT 3817.) He stopped and began
wiping down the car. A police officer drove by and saw him, so he drove away.
He went to the home of an acquaintance and called Michael White again. (17
RT 3818.)

He spoke to the same woman and told her that he was running from the
police. (17 RT 3818.) She agreed that he could come to the house. (17 RT
3818.) He spent about three or four hours at White’s house before White
arrived. (17 RT 3818.) He tried to tell White (who is related to Knuck) what
Knuck had done, but White did not want to get involved because he was on
parole. (17 RT 3819.) They left to find Knuck and, after they had located him,
White left the two of them together for 15-20 minutes. (17 RT 3820.)

Mr. Henderson asked Knuck why he had put him in this situation. Knuck told
him not to worry because it was “Just a robbery.” (17 RT 3820.)

Mr. Henderson still did not know that Mr. Baker had died. (17 RT 3820.)
White returned and picked him up. They spent some more time together and
then White took him to his brother’s place. (17 RT 3821.)

Two days later, on June 25, he went to Los Angeles to find Knuck
because he had learned that Knuck had gone there. (17 RT 3821.)

Mr. Henderson met Clayton at the Weingart Hotel on June 26 in the cafeteria.

(17 RT 3821.) He and Clayton began to talk. They each learned that the other
50



was on parole. (17 RT 3822.) A couple of days later he located Knuck. (17
RT 3823-3824.) By this time, he knew that Mr. Baker had died. (17 RT 3823.)
Knuck had left him messages to “shut up” about the crime. (17 RT 3823.) He
knew he would go back to prison if caught. Unlike Knuck, he did not belong to
a gang; he had no one to rely upon to protect him if he returned to prison. (17
RT 3824.)

When he returned to the hotel he called his grandmother and spoke to her
about the crime. He was crying during the conversation. (17 RT 3823-3824.)
He spoke again with Clayton and told him what happened, but did not tell
Clayton that he had committed the crime. (17 RT 3824-3825.) Clayton
suggested he call the police, but Mr. Henderson refused because he was not an
informant. (17 RT 3825.) Later that evening, in Clayton’s room, they talked
again about the crime. (17 RT 3825.)

On July 4, Mr. Henderson went to a church in West Los Angeles to hear
Jim Bakker preach; the event lasted all day. (17 RT 3825.) He returned to the
Weingart Center at around 9-10 p.m. and met up with Clayton. (17 RT 3825.)
He told Clayton that his family was going to give him some money not to leave
the area. Clayton asked if he could borrow some and Mr. Henderson agreed.
(17 RT 3825-3826.) He then gave Clayton some clothing that he intended to
wear the next day so that Clayton could launder them for him. In the early

morning hours the next day, the police arrived and arrested him. (17 RT 3827.)
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Under questioning by his counsel, Mr. Hendérson testified that he was
born in 1969 and moved to San Diego when he was eleven years old. (17 RT
3828-3831.) In 1983, he was convicted of stealing a van from a group home.
Someone else was driving the van when he was arrested. (17 RT 3831.) The
following year he was convicted of stealing a station wagon from another group
home. In 1989 and again in 1990, he was convicted of grand theft auto. (17 RT
3834.) He was twice convicted of auto theft in 1993. In 1991, he was
convicted of being a felon in possession of a firearm and, in 1993, he was
convicted of a robbery in which he had used a toy gun. He admitted that he had
stolen quite a few things in his life. (17 RT 3834-3835.)

On cross-examination, he admitted he had been released from prison only
two weeks before the Baker crime and knew he could have been sent back for
the smallest infraction. (18 RT 3920.) At the time of the crime he was 27 years
old, without a job, and dependent on others for transportation. (17 RT 3852.)
Prior to the incident, he had been at his brother’s house. Knuck and Leon
picked him up from outside the house. They knew he was there because they

had seen him earlier that day. (17 RT 3852.)*

% He acknowledged that he never told Wolford that Knuck was the real culprit
or otherwise tried to implicate Knuck. (18 RT 3919-3920.) When asked to
reveal Knuck’s last name, he declined. (17 RT 3851-3853; 18 RT 3919, 3921.)
The judge threatened to strike his testimony if he refused to reveal Knuck’s last
name. Mr. Henderson said that he understood the risk, but he knew he was
going to prison under any circumstances and wanted “to be able to walk the
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When Leon wanted him to help steal the car, it “bothered” him; he
wanted to see if he could resist even the urge to steal the car. (18 RT 3920-
3921.) He knew he could have walked away, but did not. He admitted that his
shoe prints were at the scene, and acknowledged that, while looking for Knuck,
he walked through a vacant lot before he figured out that Knuck was at the
Bakers’ home. (18 RT 3922.) He admitted that he had lied to Wolford that the
shoes he wore that night had been stolen. (18 RT 3922-3923))

When Knuck asked him to go in and help steal the TV, he knew a
burglary was in process. (18 RT 3924.) He knew Mrs. Baker was being beaten
because he could hear what was being said inside. He then went and got in
Knuck’s car so that they could leave, even though he knew a burglary and
assault had occurred. (18 RT 3924-3925,3927.)

When they eventually went to Indio, he drove the Nissan and followed
them. Wasson was telling the truth that she saw him in the Bakers’ car that
evening. (18 RT 3927-3929.) In describing what he did that evening, Knuck
wanted everyone to know how tough he was. Mr. Henderson told Knuck thgt,

“It was cool; you did what you had to do.” (18 RT 3929.) Although he knew

yard.” (17 RT 3853-3855.) Eventually, the judge determined that the
appropriate sanction was to instruct the jury that Mr. Henderson’s refusal to
reveal Knuck’s last name could be considered in evaluating his credibility. (18
RT 3865, 3919. See People v. Miller (1990) 50 Cal. 3d 954, 999.)
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crimes had been committed, he thought the crimes were auto theft and assault.
(18 RT 3930.)

The following day, he rode a bus to Desert Hot Springs to go to Knuck’s
house and then borrowed the Bakers’ car to drive to the store to get cigarettes.
(18 RT 3930.) Later he went to White’s house and White took him back to
Knuck’s to talk.‘ (18 RT 3930-3931.) He even went to Los Angeles to follow
Knuck so he could talk with him again. (18 RT 3931.) He told his
grandmother about what had happened with Knuck, that Knuck had committed
the crime and that he was running from Knuck. (18 RT 3934.) He testified that
he was not a gang member and therefore had no “juice” in prison. (18 RT
3934.)” |

He told Clayton what h¢ had described to the jury, but not in detail. (18
RT 3943.) In particular, he told Clayton that Mr. Baker had died and that Mrs.
Bakef had been beaten, but did not tell him that the crime had been committed
in Cathedral City. (18 RT 3944.) Nor did he tell Clayton that Mr. Baker’s
throat had been slit; he thought Mr. Baker had béen stabbed. (18 RT 3944.)

The prosecutor questioned Mr. Henderson about the accuracy of portions
of the transcript of his interrogation by Wolford and Herrera, and whether he

had said what was reflected there. He confirmed the essential accuracy of the

*® He denied that he told a correctional officer in 1994 that he was a member of

the Inland Empire (“IE”) Mafia and insisted that the correctional officer was

mistaken in claiming that he was a member of that group. (18 RT 3934-3943.)
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transcript. (18 RT 3970-3974.) When he was asked about the transcript of his
conversation with his mother and aunt, he agreed that the transcript was
accurate and that he had made the incriminating statements reflected init. (18
RT 3974-3976; 39 CT 10543-10547.) He also agreed that he made the
statement which Lt. Griffith heard and in which he apparently admitted
responsibility for Mr. Baker’s death. (18 RT 3976.) Finally, he admitted the
truth of his prior convictions, including a bank robbery in which he used a BB
gﬁn and the carj acki’ng of a woman named Heather Teed which led to a police
car chase and a crash of the vehicle he stole. (18 RT 3986.)

On re-direct, he testified that, at the time of the crime, hé wore a
mustache and had some facial hair on his chin. (18 RT 3992.) He also testified
that he never physically harmed anyone in anyiof the prior offenses to which he
admitted. (18 RT 3987.) In fact, during the bank robbery he used a BB gun
because he did not want to hurt anyone. (18 RT 3985.) In the course of the
carjacking, he discovered that Heather Teed’s infant child was in the car and he
told her to take the baby and the baby’s things from the car. (18 RT 3987-
3988.)

He was in the custody of the California Youth Authority when he was 14
and only 4’11.” (18 RT 3988.) Most of the boys were bigger than he was and
he got pressure to join a gang because it is safer. (18 RT 3988.) He never

affiliated with a gang, because inmates are sometimes pressured to join gangs
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so they can be used for a variety of purposes, including sex. (18 RT 3989.)
Tattoos are common among gang members and are sometimes used to identify
them as gang members. His own tattoos are not signs of gang affiliation. (18
RT 3988-3990.) %

Officer Wolford was called by the defense to testify and was shown a
portion of a transcript of Mr. Henderson’s interview, which was made part of
the record as Court’s Exhibit 10.*' It reads:

HERRERA: Mr. Henderson, do you remember hitting. ..

HENDERSON:  Yeah, cause, yeah, I can remember most of what we did, but
um, I just (inaudible) on the floor. Man I was so fucking
scared. I was scared crazy. I, I stopped, I’'m supposed to be.

WOLFORD: Yeah, I bet, I bet it just tore you up inside, didn’t it?

(39 CT 10663.)

Wolford said that Court Exhibit 10 was incorrect to the extent that it
reads, “I remember most of what we did.” Mr. Henderson never used the word

“we” during the interview. He could not recall what Mr. Henderson said, but

knows he did not say “we.” (18 RT 4002-4004.)

“ With regard to the prosecutor’s questions directed at whether he had admitted
to being a gang member (see fn. 39, supra), he said that if a correctional officer
were to testify that he admitted being a member of the IE Mafia and informed
on 15 other gang members, the officer would be lying. (18 RT 3993-3994.)
The judge eventually ruled that the prosecutor could not argue that

Mr. Henderson was a gang member as there was no evidence before the jury
that he was. (19 RT 4217-4222.)

I Court Exhibits 10 and 11 were taken from the original transcript prepared by
the prosecution and filed with the Court. ( See 39 CT 10662-10665).
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Defense counsel then showed Wolford a portion of a transcript of the

interview marked as Court Exhibit 11. (39 CT 10664-10665.) It reads:
WOLFORD: Where did it happen?

HENDERSON: My friend Leon was standing right there, and I was standing
there, next to a, street light, street light. I noticed a back

room.
? : What room was that?
HENDERSON: ... and he had, he had blood on his head (Inaudible)

WOLFORD: Uh hmm.
According to Wolford, Mr. Henderson never mentioned anyone by the name of
Leon in the interview. Instead, he believed that Mr. Henderson’s answer began
“was standing right there.” (18 RT 4009-4010.) -

| Gregg Stutchman was called as an expert witness. (18 RT 4011.) Aftera
career in law enforcement, Stutchman began working in the field of electronics,
audio and video. (18 RT 4012-4013.) He had done more than 1000 analyses of
recorded material, had lectured regularly on the subject and had qualified as an
expert witness on 725 occasions. He also regularly performed audio forensic
work for law enforcement agencies. (18 RT 4013-4014.)

His audio analysis work includes enhancing the quality of recordings,

determining if material has been edited out of or deleted from recordings, and
determining the timing or sequence of events, such as gunshots, that have been

recorded. (18 RT 4015.) In addition, he prepares transcriptions of audio
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recordings. For poor quality audio recordings, he utilizes sensitive digital audio
restoration software to enhance the sound through various digital filters and to
create loops so that the same segment can be listened to repeatedly. (18 RT
4016.)

Stutchman was given a CD-ROM of recordings that were labeled as
having been prepared for the CCPD by the National Law Enforcement Center
and a transcript of the recording prepared by the CCPD. (18 RT 4017.) He
listened to certain portions of the tape and compared them to the transcript. (18
RT 4017.)

He reviewed a portion of the tape that began with the words
“Mr. Henderson, do you remember hitting.” (18 RT 4021.)* He prepared his
own CD of those portions to which he listened, and which was admitted into
evidence as Defendant’s Exhibit Q. (18 RT 4022.) He enhanced that portion of
the tape which corresponded to Court Exhibit 11 where Mr. Henderson said,
“My friend, Leon.” (18 RT 4023.) He looped that portion of the recording,
played it through a speed filter to slow it down slightly and put it on a separate
CD, which Wés marked Defendant’s Exhibit R. (18 RT 4025.) (This segment
was played for the jury.)

On July 4, 1997, Officer Laura Hanlon spoke with Gregory Clayton. He

indicated that he would provide information about the crime, but his primary

* This segment was played for the jury.
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motivation was to get a reward. (18 RT 4045, 4049.) Once she learned a
reward was available, she told him so and that it was negotiable. (18 RT 4048.)
He then provided details about his conversations with Mr. Henderson. She told
him he should contact Lt. Griffith to discuss the reward. (18 RT 4047.)

On July 10, 1997, Officer David McGowan met with Clayton to give him
a $1,000 reward. (18 RT 4069-4070.) McGowan never gave him any
additional money nor did they discuss the possibility of additional funds. (18
RT 4071.) McGowan also questioned Clayton further about what
Mr. Henderson had told him. (18 RT 4073-4075.) Clayton said that
Mr. Henderson had not told him that the victims were old; Clayton learned that
from the newspapers. (18 RT 4071.)

Patrice Henderson, Mr. Henderson’s aunt, testified that a photograph of
Mr. Henderson taken shortly before the crime (Def. Exh. M) accurately
depicted how he appeared. It showed, and she recalled, that he wore a goatee
and mustache at the time. (18 RT 4103-4104.)

C. Other Guilt Phase Evidence.

Mr. Henderson admitted to the truth of each of the prior offenses alleged.
(19 RT 4179-4184.) The parties stipulated that Defense Exh. U, a registration
form showing that Clayton was at the Weingart Center from June 26-July 31,

1997, should be in evidence. (19 RT 4207-4209, 4213, 4217, 4227.)
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D.  Prosecution Case-In-Chief At the Penalty Phase.
1. Car theft and bank robbery

On January 29, 1993, a white 1983 Toyota Celica belonging to Joaquin
Mota, license number 3AYL288, was stolen. (20 RT 4594-4597.) About two
weeks later, on February 9, 1993, an African-American man, dressed in dark
clothing, sunglasses and a cap, robbed the California Federal Bank in Rancho
Mirage. (20 RT 4598-4606.) The robber pointed a gun at the bank employees
and instructed them to put money in a white plastic bag. He took about $2,000
and left. One of the bank employees got a description of the getaway car and
the license number (which matched the Toyota Celica). (20 RT 4606-4627.)

The police located the Toyota Celica near the bofder of Cathedral City
and Rancho Mirage. (20 RT 4634; 21 RT 4656-4657.) Police officers went to
a nearby apartment complex to look for the suspect. (20 RT 4634; 21 RT 4656-
4657.) They saw a man in a crowd of onlookers who fit the description of the
suspect and who was acting nervous. (21 RT 4657-4660.) The man was
holding a white plastic bag, which appeared to have money in it. A police
officer called to the man and the suspect ran. (21 RT 4661-4662.) A foot chase
ensued. The suspect got away, and may have stolen an unmarked car used by
one of the officers. (21 RT 4663.) An officer identified Mr. Henderson in court

and in a lineup as the man carrying the white bag. (21 RT 4663-4664.)
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A search of the Toyota Celica produced a number of items, including a
Social Security card and an eyeglass case which had Paul Henderson’s name
written on them. (21 RT 4667-4668.) Clothing that matched a description of
the clothes worn by the bank robber was also recovered from the car. (21 RT
4668-4669.) The police also recovered from the car a Crossman 357 style
pellet gun, which held lead pellets. (21 RT 4665-4671, 4681-4682.)

2. Heather Teed incident

On February 20, 1993, Heather Teed lived in Desert Hot Spri‘ngs with her
husband and 18 month old daughter, Taylor. She owned a 1983 Mercedes Benz
300 HD with Oregon plates. About 4 p.m. that day, she drove to a K-Mart.
Taylor was in a car seat in the back. (21 RT 4683-4684.) When she got out of
the car, a man with a gun approached and told her to get into the car. (21 RT
4685.) The man was African-American, about 5’9” and wearing a stocking cap.
(21 RT 4688.) She told him to take the keys instead, at which point he told her
take the baby from the car and walk away. (21 RT 4684-4685.) He asked for
her purse and she complied. She showed him which key started the car and he
~ left. She then went into the store and had the manager call the police. (21 RT

4689.)%

* She was very frightened by the incident. As a result of the incident, she is
still vigilant when she is alone or with her daughters. (21 RT 4689.)
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Police officers responding to the incident spotted the Mercedes on
Interstate 10 and gave chase. (21 RT 4693-4700.) After several miles, the
driver of the car lost control, the car hit a light pole and overturned twice. (21
RT 4700-4701.) The driver jumped out and ran. He was eventually taken into
custody. The driver was Paul Henderson. (21 RT 4701-4704.) The Mercedes
was a total loss. (21 RT 4704.) Among the items collected from the Mercedes
by police V\}as a .177 caliber pellet gun with a brown wooden handle that closely
resembled a real gun. (21 RT 4758-4765.)

3. Incidents in prison

On October 20, 1990, Mr. Henderson was seen fighting with another
inmate in a sally port at Avenal State Prison. Both inmates stopped fighting
when told to do so. (21 RT 4705-4711.) The fight occurre;d because of a
basketball game and Mr. Henderson pleaded guilty to the fight during prison
disciplinary proceedings. (21 RT 4716.)

On December 23, 1990, while housed at Corcoran State Prison,

Mr. Henderson and another inmate got into a ﬁght in their pell. (21 RT 4719-
4720.) After officers responded, the fight was broken up. (21 RT 4717-4721.)
On September 16, 1996, while housed at Calipatria State Prison, Mr. Henderson
§vas in a fight with another inmate on the basketball court. (21 RT 4722-4726.)

On September 22, 1992 at Calipatria State Prison, Mr. Henderson was

escorted to a visit with a psychiatrist at the prison clinic. Mr. Henderson and
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the doctor got into an argument, the doctor terminated the interview and
Mr. Henderson lunged at him. Correctional officers had to restrain him. (21
RT 4727-4733.)

On December 28, 2000, while held at the jail in Indio, Mr. Henderson
asked him if another inmate, Mr. Cook, could cut his hair because he (Paul) was
starting trial and wanted a close haircut with a razor. (21 RT 4737.) The
request was approved. When Cook entered the holding cell, he asked
Mr. Henderson, “What’s up?” At that point, Mr. Henderson punched him and
kept on punching him. He would not stop until restrained. The jury was shown
photos of Cook’s injuries. (21 RT 4735-4746.)

4. Duane Baker

The Bakers’ son, Duane, testified that Mr. Baker, who was his mother’s
second husband, adopted him when he was five years old. (21 RT 4767.) He
and Mr. Baker were close. Even after he became an adult and moved away, he
remained close to his parents and tried to visit them often. (21 RT 477 0.-47 72.)
Mr. Baker was a loving and supportive husband to Mrs. Baker and a loving and
attentive grandfather to Duane’s children. (21 RT 4771-4773.)

The Bakers moved to the mobile home park because it was a retirement
community and Mr. Baker’s brother and wife also lived there. (21 RT 4774.)
The Bakers were active in the community and remained so even after

retirement. (21 RT 4775.) Mr. Baker was a member, for example, of the
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volunteer emergency services committee in the retirement community: (21 RT
4775.) Mrs. Baker participated in a singing group, directed a musical group of
seniors and volunteered‘at the Senior Center. (21 RT 4775-4776.) Both parents
ran the bingo games at the mobile home park. (21 RT 4775-4776.)

He learned of his father’s death on the day after his twelfth wedding
anniversary. (21 RT 4777.) He was shocked and numb. When he saw his
mother, who was badly beaten and bruised, she broke down and cried. (21 RT
4778.) After his father’s funeral, his mother stayed‘with him for several weeks.
During the period immediately after the crime, she was afraid and did not want
to go back home because she feared the assailant would come back and “finish
the job.” (21 RT 4779-4780.) She eventually moved back and stayed there
through her initial treatments for ovarian cancer. Subsequently, she moved
closer to him. (21 RT 4780.)

Over the long term, his mother lost interest in singing and community
activities. (21 RT 4781.) She missed his father greatly. She was lonely and did
not have his father to suﬁport her during her illness. (21 RT 4784-4785.)
Duane expressed anger that his father’s death deprived his children of a
grandfather. (21 RT 4785.) It was a very difficult for him as well beéause, two
months after the crime, his wife left him and he had no one to whom he could
turn. Mr. Baker had been a happy person and Duane missed his smile. (21 RT

4786.)
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E. Defense Case-in-Chief

| Mr. Henderson rested without the introduction of any evidence. (21 RT
4787-4790.)
ARGUMENT

PRE-TRIAL AND JURY SELECTION ISSUES

I. THE TRIAL COURT ERRED WHEN IT DENIED APPELLANT’S
MOTION TO DISTRIBUTE A QUESTIONNAIRE TO FIVE JURY
VENIRES TO DETERMINE WHETHER AFRICAN-AMERICANS
WERE ADEQUATELY REPRESENTED AMONG JURORS
APPEARING FOR SERVICE AT THE INDIO COURT.

To show that the areas from which jurors were selected for the supérior
court in Indio resulted in the systematic underrepresentation of African-
Americans, Mr. Henderson brought a motion seeking permission to distribute a
questionnaire to five venires of 100 jurors each. The questionnaire would have
solicited information on race and ethnicity of the prospective jurors. The trial
court denied the motion, thereby preventing Mr. Henderson from obtaining the
information necessary to show that his right to a jury drawn from a
representative cross-section of the community was Violated. Mr. Henderson
made the requisite showing to obtain the information and therefore the trial
court committed reversible error.

A. Facts

Mr. Henderson brought three related motions pertaining to jury

composttion in the Indio court: a motion to distribute a questionnaire to 500
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prospective jurors to determine the percentage of African-Americans among the
group, a motion to quash the jury panel based on underrepresentation of
African-Americans in Riverside County venires called to the Indio courthouse
and a motion for a chénge of venue to a court in which no such
underrepresentation existed. (1 RT 13-28; 3 CT 649-666.) The trial court held
an evidentiary hearing before ruling on the motions. (1 RT 202 ef seq.)
Royann Nelson, the acting Executive Officer of the Riverside County
Superior Court, testified regarding jury selection procedures in the county
courts. Local Rule 1.0056 prescribes the communities from which jurors are
drawn for the various judicial districts in the county. (1 RT 207; 2 Supp. CT
12.) Riverside County draws jurors from DMV and voter registration lists. (1
RT 206.) The list ié checked by outside vendors for accuracy of addresses and
scrubbed to eliminate duplications. (1 RT 210-211.) A contractor then obtains
an estimate from the court of the number of jurors needed over the next three
months and selects jurors randomly using the Marsagila Random Generator
System. (1 RT 214.) If a summoned juror fails to appear, the court sends the
juror a postcard with the telephone number to> call to obtain necessary
information about jury service. (1 RT 215) If the juror still does not appear,
court personnel double check the address and then request that the sheriff serve

the jury summons. (1 RT 216.) Ms. Nelson was unaware of any surveys that
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had been done to determine the percentage of African-Americans who appeared
for jufy duty at the court. (Id.)

Riverside County permits jurors an exemption if they live more than 75
miles from the court. (1 RT 219.) The cities of Beaumont and Banning, which
are about 45 miles from Indio/Palm Springs, historically sent jurors to the
Riverside court. (1 RT 233-234.) Those two cities are in the Mt. Jacinto
judicial district and jﬁrors from those two cities also serve that court. (1 RT
232.) The Indio/Palm Springs district never drew jurors from Banning or
Beaumont. (1 RT 237.) Ms. Nelson agreed that, given their proximity to Indio,
Banning and Beaumont could be included ir' the pool for Indio. (1 RT 218.)

The city of Blythe, although locéted about 100 miles from Indio, is
within the same district as Indio/Palm Springs. (1 RT 209.) The Blythe court
historically handled only municipal court matters. (1 RT 237-238.) With
consolidation of the municipal and superior courts about two years before Ms.
Nelson’s testimony, Blythe had a superior court for the first time. (1 RT 238.)
In part because of the creation of thé Blythe_ superior court and in part because
of the potential distance exemption, Blythe jurors were thereafter assigned fo
Blythe and no longer to Indio. (1 RT 208, 216, 239.) However, while a
preliminary hearing in a felony case might be held in Blythe, the defendant

would be tried in Indio. (1 RT 240.)
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The parties stipulated to the admission of a report by Steven Day, a
statistician, regarding the demographic characteristics of the Indio/Palm Springs
judicial district where the case was being tried. (1 RT 203; 2 Supp. CT 1 ez
seq.) The report revealed that African-Americans comprised approximately
2.71% of the population in the judicial district as a whole, but only 1.83% of the
jury-eligible population. (2 Supp. CT 3-4.) If the cities of Banning, Beaumont
and Blythe, which do not provide jurors to the Indio/Palm Springs court, were
added to the totals African-Americans would comprise 3.59% of the population
as a whole and 3.17% of the jury-eligible population. (2 Supp. CT 5.)

To assist in determining whether the system for selecting jurors in the
Indio/Palm Springs district was fair, Mr. Day proposed sampling five venires**-
of 100 jurors each and then calculating the percentage of African—Americans in
those pariels. (2 Supp. CT 7.) If “5 random 100-member venires were to
include no more than 1 African-American member each, this would provide
strong evidence of a biased selection process. The probability of selecting 5

100-member venires and none of them having more than 1 African-American

* «“The jury “pool” is the master list of eligible jurors compiled for the year or -
shorter period from which persons will be summoned during the relevant period
for possible jury service. A “venire” is the group of prospective jurors
summoned from that list and made available, after excuses and deferrals have
been granted, for assignment to a “panel.” A “panel” is the group of jurors from
that venire assigned to a court and from which a jury will be selected to try a
particular case.”” (People v. Jackson (1996) 13 Cal. 4th 1164, 1193 n. 2
quoting People v. Bell (1989) 49 Cal. 3d 502, 520.)
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member . . . is approximately 0.02, which is a very small probability... . . [T]f
the process is fair, we should rarely see 5 such venires.” (2 Supp. CT 7.)

Day noted that if the Indio/Palm Springs district were to include the cities
of Blythe, Banning and Beaumont “then it will have a significantly greater
chance of including African-Americans than if it is selected fairly from the
Indio/Palm Springs District as presently defined.” (2 CT Supp. 7.)

The trial court ruled that the defense had failed to make the particularized
showing necessary to obtain additional statistical data about jury venires or to
broaden the area of the juror summons to include cities not normally served by
the indio court. The trial court denied all three motions. (1 RT 14-28, 275.)

B. Appellant Made A Particularized Showing Of Need Sufficient

To Require The Trial Court To Distribute A Questionnaire To

Jury Venires Appearing At The Indio Court To Determine The
Percentage Of African-Americans Within Those Venires.

Although Mr. Henderson made three motions pertaining to the
demographic composition of jurors at the Indio court, the motions to quash the
jJury panel and to change venue were dependent on the outcome of the motion to
distribute questionnaires to five jury venires. (1 RT 244-246.) -Without the
information to be obtained from the questionnaires, appellant lacked the data to
make the showing required on the other two motions.

““In order to establish underrepresentation, and thus denial of an

impartial jury drawn from a fair cross-section of the community, a defendant
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must make a prima facie showing: (1) that the group alleged to be excluded is a
distinctive group in the community; (2) that the representation of this group in
the venires from which juries are selécted is not fair and reasonable in relation
to the number of such persons in the community; and (3) that this
underrepresentation is due to systematic exclusion of the group in the jury
selection process.’” (People v. Harris (1989) 47 Cal. 3d 1047, 1077 quoting
Duren v. Missouri (1979) 439 U.S. 357, 364.) A “cognizable group” for
analytical purposes “is one whose members are distinctive in that they share a
common perspective arising from their life experiences in the group, a
perspective gained because they are members of that group and one that cannot
be properly represented by jurors who are not members of the group. Ohly
when a defendant demonstrates a significant disparity between the
demographics of the panel or venire from which jurors are to be selected and
that of the community does the question of whether the disparity results from
systematic exclusion arise.” (/d. at 1077-1078 [citations omitted].)* The
community for cross-section purposes is the “community of qualified jurors in
the judicial district in which the case 1s to be tried.” (Williams v. Superior

Court (1989) 39 Cal. 4th 736, 742.)

* There is no dispute that African-Americans are a cognizable group for fair
cross-section purposes. (People v. Harris (1984) 36 Cal. 3d 36, 51.)
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Here, as in People v. Jackson (1996) 13 Cal. 4th 1164, the threshold
“question is not whether the “defendant has made a prima facie case, but the
prior question of whether defendant was wrongly denied the discovery of
information necessary to make such a case.” (/d. at 1194.) In Jackson, this
Court held that a “defendant who seeks access to this information is obviously
not required to justify that request by making a prima facie case of
underrepresentation. Rather, upon a particularized showing supporting a
reasonable belief that underrepresentation in the jury pool or the venire exists as
the result of practices of systematic exclusion, the court must make a reasonable
effort to accommodate the defendant’s relevant requests for information
designed to verify the existence of such underrepresentation and document its
nature and extent.” (/d. at 1194.) A reasonable belief “is simply a ‘conviction
of mind . . . arising by way of inference,’” a “belief begotten by attendant
circumstances, fairly creating it, and honestly entertained.”” (City of Santa
Cruz v. Municipal Court (1989) 49 Cal. 3d 74, 93 [citations omitted].)
1. Mr. Henderson made a particularized showing sufficient

to support a reasonable belief that Riverside County
policy resulted in systematic underrepresentation.

Mr. Henderson’s showing below was sufficient to support a reasonable
belief that underrepresentation of African-Americans was occurring at the Indio
court. Riverside County apparently did not keep data on the ethnic and racial

makeup of the jurors who appeared for service in the Indio court. (1 RT 216.)
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But the limited data available to Mr. Henderson showed that African-Americans
made up a very small percentage of the population from which the Indio jurors
were drawn. (2 Supp. CT 3-4.)

The percentage of African-Americans in the city of Blythe, which was in
the Indio judicial district, was substantially greater than in the Indio district as a
v;/hole. (2 Supp. CT 4.) Although Blythe and Indio were in the same judicial
district aé Indio, jurors from Blythe were no longer sent to Indio following
consolidation of the municipal and superior courts two years before. (1 RT 208,
216, 238-239.) Blythe’s distance from Indio also contributed to the decision to
no longer send jurors from Blythe to Indio. (1 RT 208-209.) However, felonies
occurriﬁg in and around Blythe were still tried in Indio. (1 RT 240, 254-255.)
In short, African-Americans in Blythe were apparently excluded as a métter of
policy from felony juries in Indio, even if an African-American from Blythe
was to be tried there. This alone suggests a systemic bias in the jury selection
procedures in Riverside County. Moreover, African-Americans from Blythe
were in the Palm Springs district and thus would have been counted in deriving
the percentage of African-Americans in the distri}ct as a whole. But because
they were excluded from serving in Indio, their absence likely drove down the
percentage of African-Americans actually appearing for service in Indio.

The manner in which the judicial districts were drawn 1n the county also

indicated the possibility of a systemic bias that removed African-Americans -
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from the potential jury pool in Indio and thus that Mr. Henderson could satisfy
the third prong of the Duren test. The cities of Banning and Beaumont each
had African-American populations in a greater percentage than the Indio
judicial district as constituted and each city was well within the 75 mile radius
from the Indio court established for determining whether a juror could exercise
a distance exemption. (1 RT 233-234; 2 Supp. CT 4-5.) And yet those cities
were allocated, by Riveréide County policy, to another district and did not send
jufors to the Indio court. (1 RT 232-234, 237.)

Together, the combination of the county policy excluding African-
Americans in Blythe from serving in Indio together with manner in which
judicial district lines had been drawn potentially operated to reduce the numbers
of African—American Jurors appearing for duty in Indio. This information was
certainly sufficient to support a reasonable belief that systematic
underrepresentation of African-Americans was occurring at the Indio court.

2. The proposed questionnaire would have generated
relevant evidence to demonstrate whether

underrepresentation of African-Americans was actually
occurring while imposing a minimal burden on the court.

Without information on the makeup of the actual venires at the Indio
court, Mr. Henderson had no way to determine whether Riverside County
policy was unconstitutionally skewing the juror population. The proposed

- questionnaire would have provided information “to potentially verify, prove or
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document [Mr. Henderson’s] claim.” (Roddy v. Superior Court (2007) 151 Cal.
App. 4th 1115, 1139-1140.)

Undoubtedly, if any or all of the cities of Blythe, Beaumont and Banning
contributed jurors to the venires appearing in Indio, there was a greater
likelihood of jury eligible African-Americans being available in Indio.
Furthermore, whether Riverside County’s policies for assigning jurors to the
various courts were having the effect of minimizing the number of African-
Americans appearing for jury duty in Indio could only have been determined by
sampling the actual venires to determine if they reflected appropriate
representation of African-Americans. Without that data, defense counsel could
not determine whether there was “a constitutionally significant difference
between the number of members of the cognizable group appearing for jury
duty and the number in the relevant community.” (People v. Ramos (1997) 15
Cal. 4th 1133, 1155.) Had that data shown that Indio venires were under-
representing African-Americans, the trial court could have ordered that jurors
be summoned from any or all of the cities of Blythe, Beaumont and Banning in
an effort to increase the pool of jury eligible African-Americans.

The burden on the court would have been minimal. The venires were
being called to the court in any event and, as this case and others demonstrate,
juror questionnaires — even lengthy ones — are regularly provided to prospective

jurors and commonly request ethnic and racial data about the jurors. (E.g.,
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People v. Booker (2011) 51 Cal. 4th 141, 162). There was no reason the
sampling could not have been done. The trial court’s refusal was an abuse of
discretion requiring reversal.

II. THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING A
DEFENSE REQUEST FOR DISCOVERY INTO WHETHER THE
DISTRICT ATTORNEY ENGAGED IN RACIAL BIAS IN
SEEKING THE DEATH PENALTY IN THIS CASE.

A. Facts.

In order to determine whether racial bias infected the decision to seek the
death penalty in this case, Mr. Henderson brought a motion seeking discovery
into the charging policies and practices of the Riverside County District
Attorney in capital cases. (3 CT 680-689; 1 RT 43-55.) Specifically, Mr. |
Henderson requested:

) The district attorney’s charging guidelines, procedures and

practices in this case;
. The same information for all death eligible cases for the previous
10 years; -

o .The disposition of all death eligible multiple murder and robbery
murder cases handled by the Indio branch of the Riverside County
District Attorney’s office for the previous 10 years; and,

. The disposition of all other death eligible multiple murder and

robbery murder cases handled by the District Attorney’s office.
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(3 CT 680.)

In suppdrt of the motion, defense counsel provided evidence that, in the
10 years preceding the motion, the Riverside District Attorney had alleged
special circumstances in 11 cases in the “Eastern Section of Riverside County.”
(3 CT 685.) Ofthose 11, nine of the defendants were African-American and
two were white. (3 CT 685.) The district attorney ultimately declined to seek
the death penalty in the two cases involving white defendants. (3 CT 685.)

The judge denied the motion,-concluding that, while Mr. Henderson had
shown an apparent disparity in charging practices, he had failed to make any
other showing of discrimination. (1 RT 55.)

B.  The Defense Made A Showing Sufficient To Obtain Discovery

Pertaining To The Prosecution’s Charging Practices In Capital

Cases And The Trial Court’s Failure To Order Discovery Was
Reversible Abuse Of Discretion.

1. To justify discoveryto support a claim of unlawful
discrimination in charging practices, the defendant need
only provide “some evidence” of discrimination.

Although prosecutors have wide discretion regarding whether, when and
whom to prosecute, that discretion “is ‘subject to constitutional constraints.””
(United States v. Armstrong (1996) 517 U.S. 456, 464 quoting United States v.
Batchelder (1979) 442 U.S. 114, 125.) Thus, it is a violation of a defendant’s

right to equal protection under the state and federal constitutions if the decision

to prosecute was based on “an unjustifiable standard such as race, religion, or
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other arbitrary classification.” (Oyler v. Boles (1962) 368 U.S. 448, 456; see
also Yick Wo v. Hopkins (1886) 118 U.S. 356, 373; Murgia v. Municipal Court
(1975) 15 Cal. 3d 286, 290, 297.) An “accused may show by direct or
circumstantial evidence that prosecutorial discretion was exercis'ed with
intentional and invidious discrimination in his case.” (People v. Keenan (1988)
46 Cal. 3d 478, 506 [emphasis in original].) Similarly, the defendant “may
show a ‘constitutionally unacceptable’ risk that an irrelevant and invidious
consideration is systematically affecting the application of a facially valid
capital-sentencing scheme.” (/d. citing McClesky v. Kemp (1987) 481 U.S.
279.) To establish a claim of discriminatory prosecution based on race, the
defendant must demonstrate that the “prosecutorial policy ‘had a discriminatory

295

effect and that it was motivated by a discriminatory purpose.”” (Armstrong,
supra, 517 U.S. at 465.) Accordingly, the defendant “must show that similarly
situated individuals of a different race were not prosecuted.” (/d.) “[Blecause-a
claim of discriminatory prosecution generally rests upon evidence completely
extraneous to the specific facts of the charged offense, . . . the issue should not
be resolved upon evidence submitted at trial, but instead should be raised . . .
through a pretrial motion to dismiss.” (Murgia v. Municipal Court, supra, 15

Cal. 3d at 293 n. 4; see also Baluyut v. Superior Court (1996) 12 Cal. 4th 826,

831.)
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A defendant seeking discovery to support the claim is “‘not required to
meet the standard of proof requisite to the dismissal of a discriminatory
prosecution.”” (People v. McPeters (1992) 2 Cal. 4th 1148, 1171 quoting
People v. Municipal Court (Street) (1979) 89 Cal. App. 3d 739, 748.) Instead,
under state law, the motion for discovery must “““describe the requested
information with some degree of specificity and . . . be sustained by plausible
Justification.””” (Id. quoting Griffin v. Municipal Court (1977) 20 Cal. 3d 300,
306.) To justify discovery to support a discriminatory prosecution claim under
federal law, the defendant must “produce some evidence of differential
treatment of similarly situated members of other races or protected classes.”
(Armstrong, supra, 517 U.S. at 470.)

Mr. Henderson made a showing sufficient to justify the discovery under
both the state and federal law standards. This Court reviews the trial court
decision denying discovery for abuse of discretion. (People v. Jenkins (2000)
22 Cal. 4th 900, 953; People v. Ashmus (1991) 54 Cal. 3d 932, 980.)

2. Mr. Henderson met his burden of producing some
evidence of discrimination and, therefore, the trial court

abused its discretion in denying the request for
discovery.

Mr. Henderson met his burden to obtain discovery into the District
Attorney’s charging practices in capital cases. In Armstrong, the African-

American defendant, who had been indicted on drug conspiracy charges
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involving crack cocaine, s‘ought discovery to establish that he had been charged
because of his race. In support of his request, he offered information to the
effect that in every one of the 24 cases involving similar drug charges and |
closed by a federal public defender’s office during the prior year, the defendant
had been black. He also offered affidavits from a drug counselor and a criminal
defense attorney to the effect that crack cocaine users included people who
were not black and that non-black users were prosecuted in stéte court. Finally,
he offered a néwspaper article which reported that defendants in federal crack
cocaine prosecutions — most of whom were black — were prosecuted more
severely than those possessing powder cocaine. (Armstrong, 517 U.S. at 459-
461.) Thé Supreme Court held that this shbwing was insufficient to justify
discovery relating to the selective prosecution claim. The evidence “failed to
identify individuals who were not black and could have been prosecuted for the
offenses for which respondents were charged, but were not so prosecutedf’ (d.
at 470.) Instead, the Court held that a defendant must "‘produce some evidence
that similarly situated defendants of othe? races could have been prosecuted, but |
were not.” (/d. at 469.)

In People v. McPeters, supra, the defendant sought discovery into
whether there was racial bias in the Fresno County District Attorney’s charging
practices in capital cases. The defendant’s motion was supported by a study

which “purported to compare, by race of victim, those Fresno County cases in
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@
which defendants were sentenced to death or life in prison without possibility of
parole with other Fresno County cases of willful homicide.” (2 Cal. 4th at i
1170.) This Court held the showing was insufficient to justify the discovery
because ®
[t]he study did not describe or analyze the facts or circumstances of any
case, other than the sentence and the race of victim. For example, it did
not attempt to distinguish between single and multiple homicide cases,
nor did it attempt to account for nonracial factors that could have o
explained differences in charging and sentencing.
({d.)
. 4 .
On the other hand, in People v. Superior Court (Baez) (2000) 79 Cal.
App. 4th 1177, the defendant sought discovery to show that he had been
selectively prosecuted for theft of housing assistance funds from the Santa Clara o
County Housing Authority (“SCCHA”) because he was the executive director
of a medical marijuana dispensary. The defendant was eligible for SCCHA P
assistance because he suffered from AIDS and had verified his income and
assets to receive assistance. As part of a police investigation of the medical o
marijuana dispensary, the defendant’s personal records were seized and were
used to show that he had received income which he had not reported to
®
SCCHA. (79 Cal. App. 4th at 1179-1181.)
In support of his discovery motion, he supplied evidence that
e

[s]ubstantiélly similar allegedly fraudulent claims have been disposed of

without prosecution in other cases’” and that SCCHA generally did not seek to
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prosecute such cases unless there was “‘a purposeful attempt by a recipient to
hide material information from the Housing Authority.”” (/d. at 1181-1182.)
The motion was also supported by evidence that other cases in which aid
recipients had underreported income to SCCHA were not criminally
prosecuted, but were handled through administrative proceedings. (/d. at 1183-
1184.) The trial court permitted the discovery and the court of appeal affirmed.

With respect to discriminatory effect, the court concluded that the
defendant’s showing included some evidence “of ‘different treatment of
similarly sitﬁated persons.’” (/d.at 1191.) And, the defendant had shown some
evidence of discriminatory intent because the district attorney had shared the
defendant’s financial records with SCCHA and the IRS. This supported a
“reasonable inference” that he had been prosecuted for financial impropriety to
bolster the drug charges with “inflammatory evidence of a profit motive.” (/d.
at 1192.)

These authorities establish that the trial court erred in refusing .
Mr. Henderrson’s request for discovery. To begin with, the defense motion
adequately described the information sought (People v. McPeters, supra, 2 Cal.
4th at 1171) and the prosecution below did not argue otherwise. The motion
requested information pertaining only to robbery murder or multiple murder
cases in which special circumstances had been alleged by the District Attorney

during the 10 years prior to this case. (3 CT 680.) The request was limited to
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cases which were truly comparable, and did not seek to rope in every
potentially capital murder.

In addition, the motion was supported by some evidence of disparate
treatment in capital charging decisions. The evidence showed that the
prosecutor’s decision-making had a discriminatory effeét:' 81% of the capital
cases involving robbery murder or multiple murder of which counsel was aware
involved African-American defendants whereas 100% of the actual death
penalty prosecutions involved African-Americans.*

The evidence also suggested discriminatory intent because it
demonstrated that there were two white defendants who could have been
charged capitally but as to whom the prosecutor eventually decided not to seek
the death penalty. (3 CT 685.) The evidence supported a “reasonable
inference” (People v. Superior Court (Baez), supra, 79 Cal. App. 4th at 1192),
that unlawful bias infected the charging practices in Riverside County generally
and in this case in particular and met the requirements under Armstrong, supra,
by identifying individuals who were not black, but otherwise similarly situated,
as to whom the prosecutor refrained from seeking the death penalty. (See 517

U.S. at 470.) The trial court’s failure to order discovery was, therefore, an

% Unlike McPeters, for example, in which the defendant sought discovery into
the capital charging practices based on the ultimate sentence actually imposed,
the motion below focused on the actual charging decisions by the prosecutor.
(3 CT 685.)
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abuse of discretion which foreclosed Mr. Henderson from making an equal

protection challenge to the decision to seek the death penalty in his case. That

requires reversal of at least the special circumstances findings and sentence.

III. THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING A
DEFENSE REQUEST FOR DISCOVERY OF INFORMATION IN
THE POSSESSION OF THE POLICE AND PROSECUTION

REGARDING SIMILAR CRIMES IN THE AREA AT ORABOUT
THE TIME OF THE CRIME IN THIS CASE.

A. Facts.

Mr. Henderson brought a motion to discover evidence in the possession
of the prosecution and law enforcement pertaining to “home invasion burglaries
or robberies at mobile home parks in Palm Springs and Cathedral City that took
place at night after dark, where the automobile was stolen or there was an
attempt tovsteal the automobile, from June 1996 to the present.” (1 CT 158,
165.) The request was supported by a declaration to the effect that “similar
crimes involving very similar methods of operation took place in Palm Springs
and Cathedral City in the year prior to this crime and since this crime. In
essence this crime is only one 1n a string of home invasion robberies and auto
thefts that took place at mobile home parks in the area, after dark. Several of
these other crimes involved homicides. These crimes were highly publicized
and were covered by the local news agencies in detail.” (1 CT 164-165.)

Other evidence showed that local law enforcement “in the scope of their

employment, create and maintain records and statistics from police reports
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which group and classify similar crimes and methods of operation.” (1 CT
164.) Defense counsel also stressed at oral argument that Mrs. Baker had not
picked Mr. Henderson from a lineup and gave a description of the assailant that
did not match Mr. Henderson and that the investigating officer had stated that
similar crimes had been committed in the area around the same time as the
crime in this case. (1 CT 278.) Because Mr. Henderson had been incarcerated
until three weeks prior to the crime in this case and had been incarcerated since
his arrest, it was possible that the perpetrators of the similar crimes committed
during the periods of his incarceration were “responsible for this crime.” (1 CT
164.)

The prosecution opposed the request on the grounds that the material was
not adequately described, no plausible justification for discovery had been
shown, the discovéry might violate the privacy interests of third parties and the
request was unduly burdensome. (1 CT 215- 220, 276-278.) The trial court
denied the motion, concluding that the defense had not made a sufficient
showing. (1 CT 278-279.)

B.  The Trial Court Abused Its Discretion When It Denied Mr.

Henderson Discovery Into Similar Crimes Committed In The

Vicinity During The Period Just Before And Just After The
Commission Of The Crime In This Case.

“The defendant generally is entitled to discovery of information that will

assist in his defense or be useful for impeachment or cross-examination of
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adverse witnesses.” (People v. Jenkins, supra, 22 Cal. 4th at 953; People v.
Memro (1985) 38 Cal. 3d 658, 677, overruled on other grnds, People v. Gaines

(2009) 46 Cal. 4th 172, 181 n. 2.) A criminal defendant ““may compel

discovery by demonstrating that the requested information will facilitate the
ascertainment of the facts and a fair trial.”” (People v. Kaurish (1990) 52 Cal.
3d 648, 686 quoting Pitchess v. Superior Court (1974) 11 Cal. 3d 531, 536.) A
motion for discovery must describe the information sought with some
specificity and provide a plausible justification for disclosure. (People v.
McPeters, supra,2 Cal. 4th at 1171.) The court’s ruling on a discovery motion
is subject to review for abuse of discretion. (People v. Jenkins, supra, 22 Cal.
4th at 953.)

Specifically with respect to discovery into evidence of similar crimes, the
court in City of Alhambra v. Superior Court (1988) 205 Cal. App. 3d 1118
stressed that

the evaluation of a claim of plausible justification, in a case such as this
one where the defendant seeks evidence of third party culpability, should
be made in light of the broad evidentiary rule announced by the Supreme
Court in People v. Hall (1986) 41 Cal. 3d 826, 829 [226 Cal .Rptr. 112,
718 P.2d 99]. There the court held that any relevant evidence is
admissible at trial if it “raises a reasonable doubt as to a defendant’s guilt,
including evidence tending to show that a party other than the defendant
committed the offense charged . ... [Evidence] of mere motive or
opportunity to commit the crime in another person, without more, 