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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, )
) Supreme Court Case
Plaintiff and Respondent, ) No. S085578
)
V. ) Los Angeles County
) Superior Court Case
CHARLES McDOWELL, JR. ) No. A379326
)
Defendant and Appellant. )

APPELLANT’S OPENING BRIEF
Introduction

In the crazed eyes of his abusive father, “Eddie” McDowell failed at
everything he ever tried. For this, Charles Sr., beat Eddie from the time Eddie was
a baby unti] he left for the army at age 17. Expert social historian Dr. Arlene
Andrews described Eddie’s childhood in rural South Carolina was the worst she
had ever studied in 25 years as a professor of social work.

The State of California has received far more chances for success than Mr.
McDowell. Having failed to obtain a valid death conviction against Mr.
McDowell, it has been allowed to try, try again. Literally. After the Ninth Circuit
in 1997 reversed the 1984 penalty judgment for trial court error during
deliberations, the state retried the penalty phase against Mr. McDowell. That
penalty phase retrial resulted in a hung jury. The state tried again, and this time

obtained a death verdict. Mr. McDowell appeals from the verdict returned in that



second penalty retrial, asserting that it, too, is fatally flawed and must therefore be
reversed.

As set forth in Argument 1, it was error for the trial court to allow the state to
seek the death penalty in these repetitious, untimely prosecutions. By its third
penalty phase against Mr. McDowell, the state —and the trial court — knew exactly
the contours and strengths of the mitigation evidence that had been produced in
the first two trials, and knew exactly the weaknesses in the aggravation evidence.
And with these issues clearly in focus, the tenor of the second 1999 retrial changed
dramatically. As set forth in Arguments 2 through 8, the trial court’s changed
rulings from the first to the second retrial form the bases for the majority of Mr.
McDowell’s issues on appeal.

The cases in aggravation and mitigation that the parties were allowed to
present to the jury in the second retrial were vastly different than the cases they
had presented to the jury in the first retrial, which had resulted in a hung verdict.
Most stunning was the trial court’s exclusion — in its entirety — of Dr. Andrews’
expert mitigation testimony about Mr. McDowell’s horrific upbringing. That error
is raised below in Argument 4.

But even before eviscerating this critical piece of mitigation evidence, the
prosecution — with the aid of favorable rulings by the trial court -- had already
begun stacking the deck against Mr. McDowell in the second retrial. As set forth
in Argument 2, the jury was tailored for the prosecution by the trial court’s

inappropriate excusal for cause of two prospective jurors. As set forth in

™1 BEgm FYy Fu F Pl N FEeFE Fy, Fa F3 Fa §u

r§ sm w1



4 &k 1 & 3 ¥ i

»

&

L1 % 1 b1,

I &1t

1 k3 ¢ 1 % a9y

Argument 3, the prosecution was then allowed to embellish upon its victim impact
testimony, which was bolstered by the trial court’s improper instruction to the jury
regarding this evidence.

After the trial court excluded all of Dr. Andrews’ testimony, the trial court also
excluded other critical mitigation evidence about Mr. McDowell’s upbringing.
(Argument 5.) Then the trial court allowed the prosecution to commit misconduct
in closing argument that exacerbated and exploited all of these errors. (Argument
6.) Finally, in direct contravention of strategic defense requests, the trial court
committed instructional error regarding aggravation evidence. (Argument 7.)

Included in nearly every argument are remarkable on-the-record statements the
trial court made about its rulings. While it should be clear, even without these
statements, that each of these rulings was made in error, the trial court’s
statements render its errors virtually undeniable. The statements reflect an
increasing, inappropriate animosity toward Mr. McDowell’s defense. They reflect
the trial court’s concern over its perceived injustice fo the prosecution in
California’s death penalty scheme. And they reflect the trial court’s
commensurate, express desire to “balance” the scales -- toward the prosecution.
Indeed, given the trial court’s rulings, the death result of this second retrial was no
surprise. As the trial judge himself stated at the end of the case, “Perhaps the rest
of you did not expect the verdict that came from this jury, but I did”” (44 RT 6453;

emphasis added.)



As set forth in each argument, every error that Mr. McDowell raises warrants
reversal of this penalty phase verdict. As set forth in Argument 8, the cumulative

effect of the errors surely does.

Statement of the Case

Appellant Charles McDowell, Jr., had been sentenced to death on October 24,
1984 in Los Angeles County, after a jury found him guilty of felony murder,
burglary, attempted rape and attempted murder, and then returned a death verdict.
(1 CT 7-8, 32.) Thirteen years later, the United States Court of Appeals for the

Ninth Circuit reversed the penalty verdict. (1 CT 1, 32; McDowell v. Calderon (9"

Cir. 1997) 130 F.3d 833.) The reversal was for a trial court instructional error
during deliberations — to which Mr. McDowell had objected from the moment the
trial court agreed with the prosecutor that it should not provide further instruction
about language the jury indicated it did not correctly understand. (Ibid.)

On September 23, 1998, the Los Angeles County Superior Court set the case
for penalty-phase retrial. (1 CT 7-8.)' Mr. McDowell moved to preclude the state
from seeking death in its retrial. He argued that the decad‘e-and-a-half delay
between the instructional error and the retrial violated the federal Constitution, and

that he would be prejudiced by the deaths of five mitigation witnesses that had

! The minute order for this date reflects that Mr. McDowell had previously
been found guilty of Penal Code sections 187, subdivision (a) (“felony murder”);
“664/187(a) (attempted felony murder)”; “664/261(2) (attempted forcible rape)”;
and section 459 (burglary). (1 CT 7-8.)
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occurred since the original trial. (1 CT 29-166.) However, the trial court denied
Mr. McDowell’s motion. (1 CT 171.)

Jury selection began on July 22, 1999. On July 28, 1999, the panel and
alternates were sworn. (2 CT 298-299, 306-307.) The prosecution began its case
in aggravation on August 2, 1999, and the jury began its deliberations on August
16, 1999. (2 CT 312-314, 377-378.) After deliberating for three days, the jury
sent a note to the trial court: “We have a hung jury. We have had no movement.
Neither side is willing to move.” (2 CT 381B.) The trial court asked the jurors to
keep trying. (2 CT 382-383.) On August 26, 1999 — after readback of nine
witnesses’ testimony — the trial court declared a mistrial when the jury was still
hung. (6 CT 1552A, 1555-1556.)

Undeterred, the state again decided to try for death.

Jury selection in this penalty-phase retrial — the state’s third attempt to obtain a

lawful death verdict against Mr. McDowell -- began on October 20, 1999. (6 CT

- 1646-1647.) The jurors were sworn on November 2, and the alternates on

November 3, 1999. (6 CT 1651-1652, 1653-1654.) The prosecution began its
case in aggravation on November 4, 1999. (6 CT 1655-1659.) When the state
rested on November 10, it moved to preclude Mr. McDowell from presenting in
his mitigation case any testimony from his expert social historian witness, Dr,
Arlene Andrews, who had testified on Mr. McDowell’s behalf in the first retrial.
(10 CT 2960-2961.) The trial court granted the state’s motion. (Ibid.) On

December 1, 1999, the jury returned a verdict of death. (11 CT 3030-3031.) On



January 26, 2000, the trial court denied Mr. McDowell’s motion to modify the

sentence, and imposed a sentence of death. (11 CT 3038-3045, 3071-3072.)

Statement of Facts

1. Denying Mr. McDowell’s motion to preclude the state

from seeking death again nearly 20 years after the crimes,

the trial court finds it necessary to “balance” the litigation scales —

toward the prosecution.

The crimes occurred on May 20, 1982. (37 RT 5246.) Mr. McDowell was
convicted of all charges and sentenced to death on October 24, 1984. (1 CT 7-8,
32.) Thirteen years after Mr. McDowell was convicted and sentenced, the United
States Court of Appeals for the Ninth Circuit reversed the penalty verdict for a
trial court error to which Mr. McDowell had objected. (1 CT 1, 32; McDowell v.
Calderon (9th Cir. 1997) 130 F.3d 833.) Accordingly, on September 15, 1998, the
federal district court issued a writ of habeas corpus. (1 CT 1-2.)

The state elected to re-try Mr. McDowell for the death penalty. (1 CT 7-
10.)

Mr. McDowell moved to preclude the state from seeking the death
penalty against him again, instead indicating that he would accept the penalty of
LWOP. (1 CT 29-44; see also 1 CT 47-165 [Exhibits in Support of Motion]; 21

RT 2567-2577.) He explained to the trial court that retrying the penalty phase

after his sitting on Death Row thirteen years due to an error to which he had

ra =u §e

FY Fa g3 FU ¢g™N FEg W FYy SN 1 F1 ¢



i

L3

¥
&

L 193

L 1 & 13

I &8

P i#g 1 &

T S T D |

objected at trial would violate the Sixth, Eighth and Fourteenth Amendments.
(Ibid.)

The trial court denied the motion. (1 CT 171; 21 RT 2577.)2 Indeed, the
trial court was emphatic that it was Mr. McDowell who had caused all the delay.
For example, “the additional years were taken all by the defendant’s initiative in
seeking habeas corpus.” (21 RT 2569.) The trial court stated it did not understand
how the defense “attribute[d] so much of the delay to everyone else, when in fact
it’s Mr. McDowell, which he has a right to do, seeking habeas corpus in the
federal system and the delays in the federal system that occurred . . . [that] caused
the delay.” (21 RT 2570.)

According to the trial court, the appropriate “remedy” to Mr. McDowell
after reversal was to “require the prosecution to prove all over again” that Mr.
McDowell deserved the death penalty “even 15, 17 years after the event, after the
crime.” (Ibid.) Indeed, according to the trial court, it was the prosecution — not
Mr. McDowell — that was going to experience difficulties after this delay. (21 RT
2577.)

The state retried Mr. McDowell’s penalty phase. The jury hung. (6 CT
1552A, 1555-1556.)
Near the end of that first 1999 retrial, the trial court also began expressing — on

the record -- its frustration with California’s death sentencing scheme. For

*The trial judge who presided over the two 1999 retrials was a different
judge than the one who presided over the 1984 trial.



example, during first retrial litigation of how the prosecutor would refer to Mr.
McDowell’s housing status, the trial court sympathized with the prosecutor’s

plight as it granted a defense motion to exclude evidence:

I think it should go, but it doesn’t. You 're hamstrung by three factors that 1
think are unfair. [Factors] (4), (B) and (C) don’t go to the limits of everything
that 1 think a jury can fairly consider in deciding what penalty is appropriate.
[Para.] But if they thought that a vicious killer was going to enjoy what he
viewed to be a good life in prison for the rest of his life, I think that would have
an impact on their choice of penalty. But it isn’t under the provisions of the
statute, and that’s the end of the story.

(31 RT 4449; emphasis added.) The trial court reiterated its frustration during

litigation of jury instructions in the first retrial. According to the trial court:

I think that the People’s limitations of three factors in aggravation is
what’s unfair, and since they are limited to those, I think that’s what
they can hammer. That is what we’ve got. They don’t have anything
else but those three factors, which as 1 said before, I think is an unfair
limitation.

(32 RT 4518; emphasis added.) The trial court did not stop there:

It’s very impressive to me to see a defendant in court who is
constantly committing crimes the moment he’s out of prison, does
it again, gets caught again, back in jail, back in prison, his entire
life is this. It’s an indication that the only thing we can do is stop
it permanently.

That to me is a very aggravating factor and it’s not one that
the jury can consider.
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(32 RT 4518-4519; emphasis added.)

After the first re-trial jury hung and the trial court declared a mistrial, Mr.
McDowell again moved to preclude the state from seeking death. (37 RT 4738.)
Once again, the trial court denied that motion. (37 RT 4739.) The stage was thus

set for the second retrial.

2. The trial court improperly excuses death-qualified jurors for cause.

The jury in this second retrial was sworn on the third day of jury selection,
after only two days of voir dire. (See 6 CT 1646-1647 [first day of jury selection,
October 20, 1999; hardship]; 6 CT 1648-1649 [second day of jury selection,
November 1, 1999]; 6 CT 1651-1652 [third day of jury selection, November 2,
1999: jurors sworn and alternate selection begins]; 6 CT 1653-1654 [fourth day of
jury selection; alternates sworn].) The trial court allowed only one hour total for
follow-up questions by the attorneys afier the court-conducted voir dire. (21 RT
2616-2620.)

The trial court granted four out of the five motions to excuse for cause
made by the state to which the defense did not stipulate. (35 RT 4968-4970; 36
RT 5021; 36 RT 5022; 36 RT 5092-5095.) Two of these excusals — of prospective
jurors F6136 and R9529 -- were of clearly death-qualified individuals. For
example, prospective juror F6136 answered directly during voir dire that, though
she was personally moderately opposed to the death penalty, “in this court if [the

prosecutor] and the judge would give me instructions, I would abide by those



instructions.” (35 RT 5007.) Similarly, prospective juror R9529 explicitly
answered “Yes” when the prosecutor asked her whether her decision regarding
punishment could include the death penalty. (36 RT 5088.)

By contrast, the trial court denied both of the defense motions for excusals
for cause to which the state did not concede. (36 RT 5007; 5019-5020.) This
included a prospective juror who answered in her questionnaire that she strongly
agreed that anyone who intentionally kills should always get the death penalty (35
RT 4996-4998 [voir dire]; 36 RT 5007 [denial of defense challenge for cause].)
This pro-death penalty prospective juror also responded on her questionnaire that
“When someone takes another life, I don’t see why he should not lose his,” and
that regardless of the evidence in mitigation, she would always vote for the death
penalty as long as the murder was intentional. (Ibid.) During voir dire, this pro-
death penalty prospective juror — whom the trial court did not excuse for cause
upon defense motion — explained, “Well, I wouldn’t want to put somebody to
death without hearing everything,” and that she hadn’t been thinking straight when
she answered the questionnaire so emphatically because she was “just so sick of
innocent people being killed every day.” (35 RT 4998; 36 RT 5004 [trial court

denies defense challenge for-cause].)

10
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3. The trial court “rebalances” the evidentiary picture in the
second retrial.

A. Lay witness mitigation evidence the defense was allowed to present
(1)  Mr. McDowell’s earliest years

Charles McDowell, Jr., was born on September 27, 1953, in rural South
Carolina, to 16-year-old Shirley Brakefield McDowell and her husband Charles
McDowell, Sr. (38 RT 5561, 41 RT 5902.) Charles, Jr. was called “Eddie.” (41
RT 5902.) Neither Charles, Sr., nor Shirley ever showed Eddie one shred of
affection. (41 RT 5840, 5874-5875;42 RT 6137.) Quite to the contrary, they
were violent and hostile to him from birth, onward.

The first time Eddie was beaten was when he was just a few weeks old.
Because Eddie slept all day and cried all night, Charles, Sr. “would beat him to
make him go to sleep.” (41 RT 5 902.)°

Charles, Sr.’s younger sister Roberta observed that Shirley virtually ignored
Eddie when he cried, and it took Roberta’s mother to show Shirley how a bottle
worked — that Eddie was not getting any milk because it had curdled in the nipple.
(41 RT 5876.) Attimes, Roberta saw Eddie’s bottom bleed because he was left
wearing a wet diaper too long; his brothers and sisters would experience this as

well. (41 RT 5877.)

*This was according to Shirley’s 1984 testimony, which was read into the
record at both the first and second retrials. (31 RT 4343-4360; 41 RT 5901-5916.)
She died in 1997. (41 RT 5901.)

11



Eddie was followed by five siblings: Ronnie, Teressa, Tommy, Kathy, and
Carol Belinda. (42 RT 6103.) For most of Eddie’s childhood, the children and
their parents — a family of eight -- lived in a 1,000-1,200 square foot house a
quarter mile from their nearest neighbor, between York and Sharon, South
Carolina. (42 RT 6102-6103, 6107.) The boys slept in one bedroom; the girls in
another; the parents in a third. (41 RT 5947, 42 RT 6102-6103.)

Charles, Sr. had fashioned a two-by-two-foot hole between the closets that

linked the parents’ and girls’ bedroom. (41 RT 5949; 42 RT 6106.)

(a) Sexual abuse

Charles, Sr., sexually molested his daughter Teressa for as far back as she
could remember. (41 RT 5946.) It was usually in his bathroom, or in the girls’
room, into which he climbed through the hole between the closets. (41 RT 5946,
5949.) It happened almost every night. (41 RT 5949.) Teressa would be asleep,
then feel his hand touching her. She would cry and pray while he touched her
until he ejaculated. (41 RT 5948.) Then he would cry and ask forgiveness.
Teressa would say, “I forgive you.” (41 RT 5948.)

The boys’ bedroom faced onto the girls’ bedroom, and the doors were always

open. (41 RT 5949; 42 RT 6104.) According to Tommy McDowell, it was

common knowledge among all the siblings that their father was molesting Teressa.

(42 RT 6134-6135.) He would not let the boys talk to Teressa, and constantly

accused them of having sex with her. (41 RT 5910; 41 RT 5946; see also 41 RT

12
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5846 [when the boys were teenagers, they were not allowed to go to the bathroom
in the middle of the night because Charles, Sr. thought they were trying to see
Teressa].)

Eddie himself was molested by his mother Shirley’s male relatives. Eddie’s
brother Tommy — who was seven years younger than Eddie -- witnessed some of
these acts. (42 RT 6098, 6161.) In turn, Eddie sucked Tommy’s penis from as far
back as Tommy could remember. (42 RT 6135-6136.) Eddie also touched
Teressa inappropriately, and once asked her to urinate in his mouth. (41 RT

5962.)

(b)  Other forms of abuse

Charles., Sr., was “very, very violent” with his family. (42 RT 6107; 41 RT
5867, 5870.) Charles beat Shirley in the face with his fists in front of their
children; on several occasions, he broke her nose. (42 RT 6109.) Charles had a
410 rifle, a .22 rifle, and a .22 pistol. He would point the pistol at Shirley. Once
he told her to shoot him. She didn’t. (42 RT 6126.)

As for the children, Eddie got the worst of the beatings, and it “[k]ind of went
down the scale the smaller you got the lesser you got.” (42 RT 6108; 41 RT
5944.) The beatings took place in the presence of everyone. (42 RT 6109.)
Anything could set Charles, Sr. off. (42 RT 6112.) And even if he was just mad

at one person in particular, his violence would spill over to others. (42 RT 6112.)

13



Charles hit his children with his fists, with his belt, and with hickory switches.
(42 RT 6110.) He would “just beat until the urge passed him,” reported Tommy.
(42 RT 6111.) Eddie got beat almost every day. (41 RT 5905.) When he was not
physically beating Eddie, Charles, Sr. was telling him Eddie that he was “dumb
and ignorant and didn’t want to learn, didn’t want to do, didn’t care,” reported
aunt Roberta Williams (41 RT 5874; see also 41 RT 5840.)

When Eddie was only two- or three-years-old, Charles, Sr. expected that Eddie
should not wet the bed. (41 RT 5907.) But Eddie wet the bed every night, so
Charles, Sr. beat him every morning, and sometimes rubbed Eddie’s nose in the
urine. (41 RT 5906.) Charles, Sr. once pinched Ronnie McDowell’s penis so hard
for wetting his pants that it required surgery. (41 RT 5907.)

When Eddie was five, he and Ronnie lit the family dog house on fire. Charles,
Sr. punished the boys by holding them naked over the fire. (41 RT 5909.) Around
the same time, during a visit to his sister Roberta’s house, Charles, Sr. punched
Eddie in the face with his fists so hard that Eddie’s nose bled. (41 RT 5868-5869.)

Roberta often saw bruises on Shirley and the children. (41 RT 5867, 5872.) In
front of Roberta and her husband, Charles would curse at Shirley, tell her she was
filthy, nasty, and that she stunk. (41 RT 5871.) He told her she was lazy and
didn’t know how to do anything. (41 RT 5871.)

Unfortunately, Shirley took her frustrations out on Eddie. (41 RT 5944.)
Roberta saw Shirley beat Eddie in the back with her fists and with a broom, and

saw her slap him in the face and on the ears. (41 RT 5875; see also 41 RT 5944.)
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When Tommy McDowell was four-years-old, Charles, Sr. kicked him off a
piano stool and began stomping on him. (41 RT 5908, 42 RT 6115.) This broke
one of Tommy’s ribs — but no one intervened, or got him any medical care. (42
RT 6116.) Six months later, Tommy’s limp led him to the doctor’s office — and he
spent the next 18 months in body casts. (42 RT 6116-6117.) During this time,
Charles, Sr. still beat him, with a belt. (42 RT 6118.)

Despite the amount of abuse suffered by the siblings, it was still agreed among
all the children that Eddie got the worst of it from Charles, Sr. (42 RT 6108; 41
RT 5944.) For example, once at the dinner table, Charles, Sr. threw a fork at
Eddie. Eddie blocked the trajectory right in front of his face with his hand --

where the fork stuck into the webbing between his fingers. (42 RT 6113.)

(c)  Religious hypocrisy

According to Shirley McDowell, living in their house was “constantly sex and
the Bible.” (41 RT 5904.) Charles, Sr., “forced [us] to go to church every time
the doors were open, and if we didn’t go, it was hell all day.” (41 RT 5904.) The
family belonged to a Baptist church that held services twice on Sundays, had a
Wednesday night prayer service, and hosted three-to-five-day-long revival
meetings. (41 RT 5865.) Charles, Sr.’s sister Roberta attended the same church,
and saw Charles, Sr. as “dogmatic. It was like he was God and everybody else

was going to hell.” (41 RT 5873.)
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Charles, Sr. constantly quoted from the Bible, and compared his family
unfavorably to its religious figures. (41 RT 5912.) Charles, Sr. would tell his wife
and children that they were going to hell — but that he wasn’t. (41 RT 5912; see
also 41 RT 5843-5844.) He would make them listen at home while he preached
and read the Bible, and would deal violently with anyone who resisted or fell

asleep. (42 RT 6125-6126.)

(2)  Mr. McDowell’s teenaged years

When Eddie was about 15, the McDowells moved to Pompano Beach, Florida.
(41 RT 5823, 5891; 42 RT 6101.) Charles Sr.’s sister Roberta and her family
moved there and stayed for about a year and a half, as well. (41 RT 5863.) While
Roberta lived there, both families attended the same Baptist church, and Roberta
saw the McDowells frequently. (41 RT 5878.) She witnessed Charles, Sr. and
Shirley get more, rather than less, violent as Eddie and the other children got
older. (41 RT 5878; see also 42 RT 6122.) Family friend Bonnie Haynes, who
lived down the street from the McDowells for years, witnessed the same. (41 RT
5823-5825.

Once, three-year-old Carol Belinda — the youngest of the McDowell children —
overturned some paint. (41 RT 5945; 42 RT 6120.) As punishment, Charles, Sr.
shoved her head into the paint. (41 RT 5945; 42 RT 6120.) Eddie went after

Charles, Sr. and hit him over the head with a two-by-four. (41 RT 5945; 42 RT
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6121.) Charles, Sr. grabbed Eddie by the throat and lifted him a foot off the
ground. Ronnie had to plead with Charles, Sr. not to kill Eddie. (42 RT 6122.)

Soon after, Carol Belinda was hit by a car and killed. (41 RT 5826.) Charles,
Sr. blamed his other children for her death. (41 RT 5826; see also 41 RT 5911
[Shirley testifies that Charles, Sr. blamed Eddie and Tommy for Carol Belinda’s
death].) After dinner, Charles, Sr. would make all of the children sit in the living
room and would read to them what the pastor had said at Carol Belinda’s funeral.
(41 RT 5828.) Then he would tell the children that if they had been watching, it
wouldn’t have happened. (41 RT 5829.) Charles, Sr. kept an 8x10 photo of Carol
Belinda on the wall, and would take it down and make everyone look at it. (41 RT
5829.) Family friend Bonnie Haynes witnessed this spectacle herself three or four
times. (41 RT 5830.)

Bonnie Haynes frequently saw bruises on the McDowell boys, with Eddie and
Ronnie suffering the most. (41 RT 5831.) She saw the McDowell children at
least every other day, and would sometimes ask the boys why they didn’t all just
get together and beat the hell out of Charles, Sr. (41 RT 5835, 5838.) But Eddie
told Bonnie that he himself “was no good and that he was for sure going to hell.”

(41 RT 5842))
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During the time the McDowells lived in Florida, Shirley repeatedly left
Charles, Sr. (41 RT 5896; 42 RT 6123.)* She would take the girls and Tommy
with her, but would leave Eddie and Ronnie with Charles, Sr. (41 RT 5896; 42
RT 6123-6124.) Once, when Eddie was 16, he asked his aunt Roberta if he could
come live with her instead. (41 RT 5897.) But Roberta and her husband said no.

(41 RT 5898.)

Sometime during Eddie’s teens, Shirley heard that he was a “homosexual.” (“I

think that’s what you call them,” she testified). (41 RT 5915; see also 42 RT 6161
[known in the family that Eddie was homosexual].) From then on, Shirley would
not let him kiss her. (41 RT 5915; see also 42 RT 6137.) This was in direct
contradiction to how she treated her other children; for instance, she was very
affectionate with Tommy. (42 RT 6137.)

In contrast, when the family lived in Pompano Beach, Teressa had to kiss
Charles, Sr. “like a husband and wife” every day when he came home from work.
(41 RT 5951.) This meant that Teressa had to be home every day at that time to
perform the kiss. When she told Shirley she didn’t want to, Shirley told her she’d
better do it so they could all have peace. (41 RT 5953.) By this time, Charles, Sr.
was molesting Teressa mostly on weekends, instead of every night, and would
make her watch out the bedroom window so she could make sure the siblings

doing chores outside would not come in and see. (41 RT 5953-5955.) When

“They eventually divorced, in 1975. (31 RT 4374 [first retrial testimony
from social historian expert Arlene Andrews’; see 42 RT 6102 [Tommy
McDowell testifies in second retrial that his parents divorced in 1976].)
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Teressa was 17, she got a pistol from her parents bedroom and was going to kill
Charles, Sr. when he walked through the door. (41 RT 5958.) Shirley talked
Teressa out of it, and that’s when Teressa told Shirley about the sexual abuse. (41
RT 5958.)

When Eddie was 18, he was arrested in Pompano Beach for disorderly conduct
and carrying a concealed weapon other than a firearm. (42 RT 6169.) A final
disposition of the charges was withheld so that Mr. McDowell could enlist in the
Army. (42 RT 6169.) However, he was discharged in less than two months, for

wetting the bed. (42 RT 6167-6169.)

B. Expert witness mitigation evidence the defense was not allowed to present

At the first retrial, social historian Dr. Arlene Andrews testified as an expert
witness in mitigation about Mr. McDowell’s upbringing and its likely effect. (31
RT 4361-4389, 4410-4417, 4423-4435.) Dr. Andrews was a professor of social
work at the University of South Carolina, with a Ph.D. in psychology. (31 RT
4362.) Dr. Andrews had 25 years experience working in areas related to child
abuse, neglect and domestic violence. (31 RT 4362.)

During Dr. Andrews’ testimony in the first retrial and continuing through

jury instruction litigation at the end of the first retrial, the trial court belittled the

import of this testimony. Though out of the presence of the jury, the trial court’s

* Teressa also testified that at some point, her mother had walked in on
the two having sex. (41 RT 5957-5958.) Shirley testified to the same. (41 RT
5910.)
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comments evinced its hostility toward this evidence. For example, the trial court
characterized the subject matter of Dr. Andrews’ testimony as not “sophisticated.”
(31 RT 4397.) The trial court also characterized it “as a lot of information that
was not necessary and tended to be cumulative and not reliable.” (32 RT 4496;
see also 31 RT 4497, 32 RT 4554.) However, when the prosecutor moved to
strike her testimony as not the proper subject of an expert (maintaining it was not
about anything a juror would not know), the trial court denied the motion because
“under the case law it’s relatively clear that the defense has a wide range of things
they can bring” and “[m]itigating circumstances are basically anything that the
defense offers to mitigate the punishment . . . .”” (31 RT 4401.)

The jury that heard Dr. Andrews’ testimony hung, and the court declared a
mistrial. (33 RT 4713-23.)

In the second retrial, the prosecutor did not move in limine to preclude this
testimony. He gave no notice at all during pretrial litigation, nor during his case in
aggravation. Instead, at the close of his aggravation case, he moved to preclude
Dr. Andrews from testifying at all. The trial court granted the motion. (39 RT
5641-5664.)

At the first retrial, Dr. Andrews testified to the following facts that no other
witnesses — even family members — covered:

Dr. Andrews testified that Shirley was four years younger than Charles
McDowell, Sr., when they married in 1952 and that their relationship was

“incredibly hostile.” (31 RT 4373-4375.) Andrews testified that Charles reported
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he was disappointed in Shirley within a week of their marriage. He beat Shirley
while Eddie was in utero. Eddie was born a month early, and weighed less than
five-and-a-half pounds. (31 RT 4378.) Shirley was hospitalized for three weeks
after the birth because she had hemorrhaged badly. (31 RT 4378.)

Dr. Andrews testified that Shirley was unprepared to be a mother, and didn’t
want to be. She had gotten married to get out of her parents’ house. (31 RT
4378.) She was “very open about saying she didn’t want to have a baby, didn’t
want Eddy [sic] and she didn’t know much about how to take care of him.” (31
RT 4379.) She was depressed and lonely when she had Eddie, who cried a lot.
She did not know the right way to feed him and what to feed him until she took
him to the doctor when he was six months old. (31 RT 4380.)

Dr. Andrews testified that Shirley’s younger brothers Gene and Jerry molested
Eddie. (31 RT 4373.) This started when he was a very young child, and they told
Eddie that his father would beat him if he had reason to believe these things were
going on. (31 RT 4388.) By the time he was nine or ten, Eddie was being
molested by other boys — and eventually men -- in the York, South Carolina
neighborhood. (31 RT 4388.) He would do chores for them, and then was asked
to do sexual things for money. (31 RT 4388.)

Dr. Andrews testified that Eddie’s school grades were very low. He had to
repeat first grade. None of the children in the family finished high school. (31 RT
4389.) He also had behavioral problems in school. Eddie was a very young child

in his classes, and was hyperactive. His parents were called into the school several
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times about his behavior. Teachers even tried using restraints to keep him in his
chair because he couldn’t sit still. (31 RT 4389.)

She testified that Eddie’s younger brother Ronnie told her that once when
Charles, Sr. was beating Ronnie, the family’s dog Blacky came through the screen
door and jumped on Charles, Sr. Within a day or two, Blacky was gone and never
came back. (41 RT 4386.) Another time, Ronnie had a dog on a rope leash — and
Charles shot the dog. (41 RT 4386-4387.)

Dr. Andrews testified that Ronnie McDowell was homeless in 1994 and had
been in and out of hospitals for alcohol and heroin addiction. He died a year later,
at age 40. He’d never married or formed a lasting relationship. (31 RT 4412.)
Teressa was the most functional of all the children, but had serious stress reaction
problems and rarely left home. (31 RT 4412.) Tommy had spent a good deal of
his adult life incarcerated for rape. (31 RT 4412.)° Kathy lived a reclusive life, in
a rundown trailer that she and her boyfriend rented from Teressa. She almost
never left the trailer, slept during the day instead of the night, and could not hold a
job. (31 RT 4412.) Carol Belinda died when she was five. (31 RT 4412.)

Except as noted in the footnotes, none of the facts above were testified to by

other witnesses in the second retrial. Neither were any of the following of Dr.

‘Tommy McDowell did testify in the second retrial that he had been
convicted in 1987 of second degree rape, second degree sexual offense,
grand theft and attempted first degree burglary. (42 RT 6099.)
"Evidence of Carol Belinda’s death was introduced in the second retrial,
as well.
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Andrews’ expert interpretations and opinions of the social history evidence, which
she was allowed to present in the first retrial:

Dr. Andrews explained that witnessing parental beatings “can induce a number
of social problems in a child.” (31 RT 4382.) For example, there is a “deficiency
in their moral and social education” of how men and women relate to each other,
and the children learn that the way to deal with disagreement is to resort to
violence. (31 RT 4382.) Also, “alevel of terror ... develops dealing with fear”
when kids are beaten, and when they fear that a parent might be lost to the
violence or hurt in some way, which “induces a number of fairly severe emotional
problems in the children.” (31 RT 4382.) It is also common for parents in
battering relationships to overlook or ignore their children’s needs: parents “don’t
seem to have much emotional energy left for the children, and so they simply

don’t pay much attention to their development and their emotional needs.” (31 RT
4383.) As for animal abuse, it “creates an aura of terror about what could happen
and does have.a definite social impact in terms of the fear, of the power of the
father, particularly when it involves the death of animals.” (31 RT 4387.)

Dr. Andrews found several factors in Mr. McDowell’s upbringing remarkabile.
One of the most was the complete lack of any form of social support. (31 RT
4413)) There was absolutely no one who was supportive of Mr. McDowell.
Though many people observed what was happening and were concerned about it,
they didn’t express it to him or act protectively on his behalf. (31 RT 4413.)

Neither was there a coalesced support group from the siblings — and Dr. Andrews
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had never seen a family where the siblings were more in conflict. (31 RT 4414.)
Charles, Sr., also controlled his family’s access to people from the outside — like
from church, or from the school. (31 RT 4414-4415))

The chronicity of the abuse was also remarkable. Many people reported that
the beatings were a daily occurrence, there was no clear sense of what it would be
for, and everyone would get beaten even if only one person did something
“wrong.” (31 RT 4383-4384.) Beatings after Bible readings constituted “a form
of spiritual abuse” that was unusual relative to other families Dr. Andrews had
dealt with. Moreover, many episodes happened around food and meals, which
was detrimental to social development because it was tied to the sense of being
nurtured. (31 RT 4385.) “There was an expectation that there be silence and that
everyone eat whatever the father determined they were going to eat.” (31 RT
4385.) Charles, Sr. would knock the children out of their seats if they did not obey
at the dinner table. (31 RT 4385.) Also remarkable was the extent to which
Charles, Sr. would beat his children in front of other people. (31 RT 4385.)

Abuse and neglect in all its forms “at a very severe level” was present, on a
“very chronic, repeated basis throughout [Eddie’s] life . . . .” (31 RT 4415.)
Eddie “basically was a loner” who “formed some very minimal adaptive coping
habits, one which was a very chronic use of alcohol and other drugs.” (31 RT
4415.) This, and increased use over time, is something very common in abused

children. It provides “a way of helping to deal with the anxiety and the trauma.’

(31 RT 4416.) Dr. Andrews explained that becoming a sex offender is also
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common among sexually-abused children, as is promiscuity. (31 RT 4416.) He

was unable to sustain a marriage, or to finish school. (31 RT 4416.) Because of
his social problems, Eddie never could keep a job (as a carpenter) for very long —
and thus could not feel any sense of success about work, either. (31 RT 4417.)

But the jury in the second retrial never heard any of this.

C. Lay witness mitigation evidence the defense was not allowed to present
After the trial court excluded the testimony of Dr. Andrews entirely, Mr.
McDowell sought to introduce the declarations of two family members — who had

died since the 1984 trial.

(1)  Declaration of Ronald McDowell

In 1991, under penalty of perjury, Mr. McDowell’s younger brother Ronald
signed a declaration stating that he had never before been contacted by anyone
representing Mr. McDowell, and documenting many significant incidents from
their childhoods. (6 CT 1627-1630.) This included the stunning fact that when
Ronald was five or six years old and Mr. McDowell was seven or eight, Ronald
found Mr. McDowell trying to commit suicide by hanging himself. Ronald also
saw Mr. McDowell jumped by older boys in the neighborhood, who made Mr.
McDowell perform oral sex on them. When Ronald told their father, Charles Sr.
about this, his response was to beat Ais sons. Ronald also walked in on Mr.

McDowell in bed with a man from the neighborhood when both boys were young.
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And Ronald reported that Charles Sr. shot Ronald’s dog -- while making Ronald
hold its leash. (Ibid.)®

Ronald died in 1995. (6 CT 1632 [certificate of death].)

His signed declaration was submitted, without objection by the state, in Mr.
McDowell’s habeas proceedings in federal court. (6 CT 1634-1643 [Declaration
of Andrea Asaro; RT of 1994 federal proceedings; federal court exhibit list].)

Mr. McDowell moved, on federal constitutional grounds, to introduce
Ronald’s declaration as mitigation in the second retrial. (6 CT 1622-1643 [Motion
to introduce declaration, and exhibits in support].)

The trial court excluded it. (39 RT 5641.)

Thus, the jury never heard that Mr. McDowell had attempted to hang
himself as a child. The jury never heard that men in the neighborhood sexually
molested Mr. McDowell as a young boy, nor that his own father’s response was
not to confront the men, but to beat Mr. McDowell and his brother for it. The jury
never heard that Charles Sr. was so sick that he shot the family dog to death while

he made his son hold the leash.’

*Mr. McDowell’s younger brother Ronald did not testify in the 1984 trial.
(6 CT 1630.) Several other incidents that Ronald described in his declaration —
not itemized here -- were also witnessed by other family members, who testified
about them in the second retrial.

°In the first retrial, the jury did hear evidence of these incidents, because
Dr. Arlene Andrews used them to form her opinion. (See, e.g., RT 31 RT 4373
[uncles Gene and Jerry molesting Mr. McDowell]; 31 RT 4388 [men in the
neighborhood molesting Mr. McDowell when he was a young boy]; 31 RT 4386-
4387 [Charles Sr.’s cruelty to animals, including shooting the dog].)
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(2)  Declaration of Shirley Brakefield McDowell

In 1984, Mr. McDowell’s mother, Shirley Brakefield McDowell, testified
as a mitigation witness at the penalty phase that was ultimately reversed by the
Court of Appeals. In 1991, under penalty of perjury, Ms. McDowell signed a
declaration that included many, and more significant, family history details than
she’d been asked about during direct examination in the 1984 penalty phase. (11
CT 2968-2974.) Her 1991 declaration was submitted, without objection by the
state, in Mr. McDowell’s habeas proceedings in federal court. (11 CT 2976-2990
[Declaration of Andrea Asaro; RT of 1994 federal proceedings; federal court
exhibit list].)

Mr. McDowell’s mother Shirley died in 1997. (41 RT 5901.)

After the trial court held in the second retrial that it would be excluding the
expert testimony of Dr. Arlene Andrews, Mr. McDowell moved on federal
constitutional grounds to introduce his mother’s 1991 declaration as mitigation
evidence. (11 CT 2962-2990; 40 RT 5676-5683.)

The trial court denied his motion. (40 RT 5681-5683.)

What the second retrial jurors “heard” from Shirley McDowell was a

reading-into-the-record of her 1984 penalty phase testimony. (41 RT 5901-
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5915.)' Shirley Brakefield McDowell’s 1991 declaration contained the following
information that her 1984 testimony did not: Mr. McDowell was unplanned and
unwanted. Ms. McDowell received no prenatal care during her pregnancy with
him, and was in fact beaten during pregnancy by Charles Sr. Mr. McDowell was
born a month premature. Ms. McDowell was ignorant of how to care for babies
and Mr. McDowell was therefore malnourished as an infant. Charles Sr. often
beat her severely in front of their children. As early as the first grade, Mr.
McDowell exhibited learning disorders and hyperactivity, and was tied to his chair
or placed upon high shelves by his teachers to try to control him in class. When a
woman from the school came to the house to speak to Mr. McDowell’s parents
about getting him some help, Charles Sr. peppered her with questions about her
religion, called her a Communist and ordered her off the property. Mr. McDowell
began using drugs as a teenager and had been’ sexually abused as a young boy by

Ms. McDowell’s own brothers. (11 CT 2968-2974.)"!

D.  Aggravation evidence

(1)  Spousal abuse

*Ms. McDowell’s 1984 penalty-phase testimony was also read into the
record as part of the defense mitigation case in the first retrial. (See 31 RT 4343-
4360.)

"Once again, in the first retrial, Dr. Andrews testified about many of these
facts as the bases of her opinions about the McDowell family. (See, e.g., 31 RT
4378-4379 [Shirley did not want a baby, didn’t know how to care for one, and was
depressed and lonely when she had Mr. McDowell]. But because she was not
allowed to testify in the second retrial, this jury did not hear this evidence.)

28

2 FY ¥



I d

E 1 & 1

B i?q 1

i

Mr. McDowell’s wife Rebecca was 14 and he was 21 when they married in
1975. They were together for two-and-a-half years, and formally divorced in
1979. (38 RT 4862, 5466.) Mr. McDowell beat Rebecca, choked her, and had sex
with a knife to her throat. He gave her razor blades and told her he wanted to cut
her wrist. He was “into very bizarre sex acts” that included putting items into her
anus. She was not aware when they married that he was bisexual, but he made her

aware of that shortly thereafter. (38 RT 4862.)

(2) 1977 Curtis Milton incident

On February 24, 1977, 23-year-old Mr. McDowell molested four-year-old
Curtis Milton. (38 RT 5403, 5406, 5410-5413.) Mr. McDowell and his wife
Rebecca were friends of Curtis’ parents, in the trailer park where they all lived.
(38 RT 5408.) Mr. McDowell asked Curtis if he wanted to earn a quarter. (38 RT
5409.) When Curtis said he did, Mr. McDowell led him to the McDowells’ trailer.
(38 RT 5409.) Mr. McDowell had Curtis perform oral sex on him, and then
performed oral and anal sex on Curtis. (38 RT 5411-5412.) Mr. McDowell gave
Curtis the quarter. (38 RT 5412.) Curtis went home and told his mother, who
called the police. (38 RT 5412.) They came and arrested Mr. McDowell. (38 RT
5412.)

Mr. McDowell was convicted of lewd and lascivious conduct for this offense,
and was sent to Chattahoochee State Hospital’s mentally disordered sex offender

program. (38 RT 5403, 5463; 40 RT 5704.) One of the psychiatric diagnoses in
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his record there was “sexual deviation, mixed type with elements of
homosexuality and pedophilia.” (40 RT 5744.) Another was “character disorder,
sociopathic.” (40 RT 5745.) Nurse Robbie Edwards, who saw Mr. McDowell
almost daily on the ward for a year, wrote on his evaluation that he was doing very
well — attending groups, participating, following the rules. (40 RT 5709-5710.)
Mr. McDowell stayed in the program from 1977 to 1979, when the state cut the
program. (40 RT 5708.) Ms. Edwards thought Mr. McDowell genuinely wanted
help and was benefiting from the program. (40 RT 5720.) When the program was
disbanded in 1979, all offenders were returned to court, and discharged unless the
court imprisoned them elsewhere. (40 RT 5708.) Mr. McDowell was among
those who were discharged.

Mr. McDowell’s wife Rebecca had moved to Chattahoochee early in his
confinement, to be near him. (38 RT 5463.) Charles, Sr., volunteered to help her
pack and move. (38 RT 5475.) On the drive down, Charles, Sr. pulled the truck
over to the side of the road, reached over and grabbed Rebecca’s face with his
hands and tried to kiss her. When she asked what he was doing, Charles, Sr. said,
“You’re my daughter-in-law. It’s all right.” (38 RT 5477.) Rebecca rebuffed this
advance and Charles, Sr. left her alone. (38 RT 5477.) Rebecca eventually left
Chattachoochee and divorced Mr. McDowell because she came to believe he

would have killed her if he could find her. (38 RT 5464.)

(3) 1981 attack
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In the summer of 1981, Mr. McDowell was back in Pompano Beach from
Chattahoochee, and lived in a tent at the back of the grounds of the Pompano
Baptist Temple. (38 RT 5420, 5431, 5433.)'” Twenty-eight-year-old Patricia
Huber had just moved with her six-year-old son Paul into a two-bedroom house
that backed up onto the church property. (38 RT 5418, 5420, 5432-5433.)"
Patricia knew Mr. McDowell from the Baptist Temple, and he had visited Patricia
at the house. (38 RT 5433.)

Patricia and Paul shared the house with a friend of Patricia’s and her young
son. (38 RT 5420, 5432-5433.) The night of July 29, Patricia and Paul were home
alone because their roommates were out of town. (38 RT 5433.) Mr. McDowell
knocked at the front porch and said he needed help because he’d just been
mugged. (38 RT 5421, 5434.) Except for tennis shoes, he was naked. (38 RT
5435.) Patricia let him in to use the phone. He asked for a towel to cover up, and
appeared to call the police to report the mugging. (38 RT 5435.)

Patricia got Mr. McDowell a pair of shorts, which he put on and asked if he
could wait there until the police came. (38 RT 5436.) Patricia agreed — and then
noticed he was wearing jewelry. (38 RT 5436.) She asked why that hadn’t been

taken in the mugging. Mr. McDowell said the muggers had been in a hurry. (38

"Charles, Sr., had made this arrangement. (38 RT 5433.) The record is
unclear why or how.

" Patricia Huber had since remarried and become Patricia Rumpler. (38 RT
5431.)
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RT 5436.) She asked how long before the police came; he told her not to be
nervous. (38 RT 5436.)

Mr. McDowell sat beside her on the couch, turned her face towards his and
tried to kiss her. (38 RT 5437.) He smelled like he’d been drinking beer. (38 RT
5457.) He said he’d love to make love to her. Patricia said no — she was seeing
someone else. Mr. McDowell was not angry. Patricia excused herself, went into
her room, called her friend Carol and told her to call back in a few minutes. Carol
did just that. Mr. McDowell was still there, and no police had arrived. Patricia
asked Mr. McDowell if he wouldn’t mind waiting outside. He complied. (38 RT
5437.)

Patricia called Carol back, told her what had happened, and asked if she and
Paul could stay the night. (38 RT 5438.) She heard Mr. McDowell outside
saying, “Hey, you know, lady, don’t get all upset now. Nothing is going to
happen.” She woke Paul up and got him dressed. (38 RT 5438.)

When they were walking out to the car, Mr. McDowell jumped up from behind
the car and grabbed Patricia. (38 RT 5423, 5438.) Whereas he had been calm
before, now he looked crazed. (38 RT 5458.) And he was completely naked. (38
RT 5423.) Mr. McDowell said that since she wasn’t going to do it his way, now
he was going to have his way. (38 RT 5423.) Paul started running and screaming,
and Mr. McDowell told Patricia that if she didn’t get Paul, Mr. McDowell would

kill him. (38 RT 5424, 5438.)
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Patricia got Paul and took him in the house. (38 RT 5425, 5439.) Mr.
McDowell was beside her the whole time. He told her to put Paul in the bedroom
and shut the door and call Carol and tell her she’d changed her mind. Patricia did
all of this. (38 RT 5439.)

Patricia kept doing everything Mr. McDowell told her to do: she took off her
clothes, went into the other bedroom, let him put his penis inside her vagina, put
her fingers one by one into his rectum, and performed oral sex on him. Every time
Carol called back, Mr. McDowell made Patricia answer the phone and act like
everything was all right. (38 RT 5440-5441.) He told her to play with his balls.
(38 RT 5443.) He told her to make him feel loved. (38 RT 5459.) This lasted
about two hours. (38 RT 5443; see also RT 5427 [Paul testifies the entire time in
the house was three to four hours].)

Then Mr. McDowell asked whether there was a razor in the house, and told
Patricia to crawl on her hands and knees to get it. (38 RT 5443, 5447.) He asked
whether she had ever “had it in the ass.” (38 RT 5443.) When she said no, he
said, “Well, you’re about to, and you better not scream or I’ll kill you.” (38 RT
5443 )

When Patricia retrieved the razor, Mr. McDowell told her to start shaving her
pubic hair, because he didn’t want “all that hair there.” (38 RT 5447.) This was
interrupted by Carol calling again. After Patricia again reassured her things were
fine, she returned to the bedroom where Mr. McDowell was waiting. He finished

the shaving himself. (38 RT 5447-5448.) He made her lie on the bed on her back,
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and inserted the razor into her anus. He kept telling her not to cry, and that if she
didn’t stop he’d do this to Paul and then kill him. (38 RT 5448.)!*

The phone rang again. This time, it was the police. (38 RT 5448-5449.)
Through her responses, Patricia let them know things were not, in fact, all right.
(38 RT 5449.)"° At the end of the call, Mr. McDowell took her back into the
bedroom and made her perform oral sex on him. He was very specific in his
requests: that when he was going to come, she would hold it in her mouth and
then immediately put it in his mouth. (38 RT 5450.) But when things got to this
point, the phone rang again, so Mr. McDowell told Patricia just to swallow and
answer the phone. (38 RT 5450.) This time it was Carol again. After that call
was over, Mr. McDowell told Patricia to go outside to get his cigarettes. (38 RT
5450.)

She brought them back inside and got a glass of iced tea that Mr. McDowell
asked for. (38 RT 5451.) He told her to put a paper towel around the glass. (38
RT 5451.) She asked why — so his fingerprints wouldn’t be on it? He said yes --
that he’d done enough time and knew all the tricks. (38 RT 5452.) Then he took

the keys from her, locked the deadbolt on the door, and handed the keys back to

“It is unclear from the record what kind of razor, and which part or end was

used. However, there were no cuts or tears. (See 38 RT 5454 [Patricia goes to
hospital after incident]; RT 5459 [no cuts or wounds to her rectum].)

“The police only had her prior address and when they called she could only
tell them no, she no longer lived there, and yes, the perpetrator was still with her.
(38 RT 5449.)
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her and told her to wash the prints off. (38 RT 5452.) Then they went back to the
bedroom. (38 RT 5452.)
All during this time, Paul kept crying and asking whether Patricia was still
there. The telephone was in the room where Paul was, so when she answered the
several calls that came in during the attack, she was able to reassure him. (388 RT
5425, 5452.)
Finally, lights came on in the driveway. Mr. McDowell jumped out of the
bedroom and made Patricia walk in front of him. She was naked. He told her,
“Go out there and make that cunt leave,” because he assumed it was Carol.
Patricia grabbed a robe and went out. It was her ex-brother-in-law’s car, and she
ran to it and told him to come with her because there was a man in the house and
she’d been raped. (38 RT 5453.)
She ran back to the house to get Paul. She tried to get in the bedroom window.
She told Paul to move aside so she could break the window. She did, pulled Paul
out the window, and took him to the car. She told her brother-in-law to drive
away, because she was terrified of Mr. McDowell. As they were driving away,
they saw the police finally arriving. She waited in the church parking lot to talk to
them, because she was afraid of going back onto the property. (38 RT 5428,
5454.)
Patricia told the police what had happened. She saw them go into the house to

search. She didn’t think they found Mr. McDowell there. (38 RT 5455.) She

35



went to the hospital for the lacerations on her leg from breaking the window and

pulling Paul out. (38 RT 5454.) The police did not find Mr. McDowell.

(4) 1982 crimes and special circumstances

Mr. McDowell left Florida with outstanding warrants for his arrest for this
crime, and for violation of his probation on the Curtis Milton conviction. (40 RT
5795.) He adopted the alias Gene Hollon. (40 RT 5785, 5792, 5794.) He ended
up on Santa Monica Boulevard, where he was picked up by high-end gown
designer Lee D’Crenza, who lived in the Hollywood hills. (37 RT 5368; 40 RT
5765-5768.) Lee was in his 50s. Mr. McDowell was in his 20s. They began
living together. (40 RT 5768-5769.)

Mr. McDowell used drugs all the time. Lee’s friend Roger Meunier used also,
and saw Mr. McDowell smoke marijuana almost everyday, and do a lot of LSD.
(40 RT 5767, 5771.) Mr. McDowell would come by Roger’s business in the
morning three or four times a week — often already high, and looking for money
for more drugs. (40 RT 4771-5773.) However, Roger never saw Mr. McDowell
act or even speak aggressively. (40 RT 5778.)

Jacoby and Meyers attorney Speare Primpas was in a billiards league with Mr.
McDowell around this same time. (40 RT 5783-5784.) Speare and Mr.
McDowell played every day at the Four Star Saloon, a gay bar in West
Hollywood. (40 RT 5784-5785.) The Four Star was below Lee D’Crenza’s

gown-making business. (40 RT 5793.) Speare and Mr. McDowell also socialized
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together at Speare’s home, and at others’ homes. (40 RT 5786.) They used a lot
of drugs together: marijuana, cocaine, and “MDA.”'® (40 RT 5786.) Indeed,
Speare never saw Mr. McDowell sleep. (40 RT 5787.) They would sometimes
stay up four or five days at a time. (40 RT 5787.) There was rarely a time Speare
saw Mr. McDowell when Mr. McDowell was not high. (40 RT 5788.)

At some point, Mr. McDowell revealed to Speare that he was wanted in
another state, and that he’d probably commit either a robbery or burglary so that
he could go back to prison where “he just knew the system better and he felt it was
easier to get along.” (40 RT 5797, 5797-5799.) Indeed, Daniel Vasquez (warden
of San Quentin State Prison from 1983 to 1994) testified that Mr. McDowell was a
model prisoner, with only one minor infraction for possession of a cigarette
lighter. (42 RT 6053-6054.)""

On May 20, 1982, Mr. McDowell was living with Lee D’Crenza at his house
on North Curson Avenue in the Hollywood hills. (40 RT 5765-5768.) Mr.
McDowell was doing construction work on Lee’s kitchen renovation. (37 RT
5270.) The two had a fight when Mr. McDowell felt Lee did not appreciate his

work. (38 RT 5531-5532.)

'*Speare tesitified that MDA was a combination of methamphetamine
and something else (which he did not know). (40 RT 5787.) No other
evidence on this point was presented.

7 At the request of the defense, the jurors did not learn that Mr. McDowell
had been housed on death row since his 1984 convictions. (See 42 RT 6037-
6040.)
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That afternoon, Mr. McDowell killed Paula Rodriguez, in the house next door
to Lee D’Crenza’s. (37 5244-5245, 5296; 38 RT 5509.) Paula was a 28-year-old
housekeeper who worked on Thursdays at Frank and Diane Bardsleys’ house. (37
RT 5244, 5245, 5296, 5369; 38 RT 5501-5503, 5587.) Paula had two daughters:
Maria Elena and Valeria. (38 RT 5503-5504.) Toddler Valeria was with her that
day. (37 RT 5281; 38 RT 5499.)

Mr. McDowell had visited the Bardsleys’ house on several occasions before, to
use the phone. (38 RT 5509.) Frank and Diane had let him. (38 RT 5510, 5513.)
However, Paula was timid and very cautious. (38 RT 5509.)

Mr. McDowell apparently pushed his way in that day, because the front door
knob had punched a hole in the wall behind it. (37 RT 5266.) There were also
gouges in a closet door, and a broken doorstop. (38 RT 5507.)

The Bardsley’s next-door-neighbors — Ted and Dolores Sum — were sitting on
their sofa just after lunch that day when they heard terrible screaming coming
from nearby. (37 RT 5243-5244, 5368.) When they phoned the Bardsleys’ house,
someone picked up the phone. There were more screams on the line, and then it
went dead. (37 RT 5246-5247, 5370.) Seventy-three-year old Ted took off for the
Bardsleys’ house with Dolores following behind with the key. (They had a copy
of the key, for house-sitting). (37 RT 5245, 5247-5248, 5370.)

Ted reached for the closed front door, which usually was locked. But it

wasn’t. (37 RT 5372.) Ted opened the door slightly, leaned in, and started called
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for Paula. (37 RT 5372-5372.) Suddenly, Mr. McDowell appeared — naked, with
blood on him. He slashed Ted across the throat. (37 RT 5248-5249, 5376-5378.)

Ted pushed Mr. McDowell off balance, got out of the house, closed the front
door behind him, and told Dolores to run. (37 RT 5248-5249, 5378, 5386, 5389.)
She ran back to their house, with Ted following behind. (37 RT 5249, 5378.) She
tried to call 911 but was too flustered, so Ted took the phone from her and talked
to the paramedics. They came quickly and took him to the hospital. (37 RT 5250,
5379-5380.) Ted stayed there for several days, recovering from the eight-to-nine
inch wound on his neck. (37 RT 5380-5381.)

Los Angeles Police detective Henry Petroski arrived at the Bardsleys’ house
around 2:30 that afternoon. (37 RT 5261.) Paula was lying on the living room
floor with her clothes on, but with her legs spread, her skirt pulled up, and her
panties cut. (37 RT 5266-5267; 39 RT 5595.) There was blood all over the living
room. (38 RT 5267-5268.) Other officers, who had arrived before Petroski, had
found Valeria safe in the house, and took her to neighbors. (38 RT 5497-5499.)

There were two shallow wounds on Paula’s throat — as if Mr. McDowell had
come up from behind her, or cut her there while holding a knife to her throat to
control her. (38 RT 5575-5576, 5577-5578.) The fatal wound was a deep stab
below the collar bone and into the aorta. (38 RT 5571-5573, 5579.) Another deep
stab wound in the lower abdomen was inflicted soon after death. (38 RT 5574,
5581-5582.) Paula also had numerous defensive wounds on her hands, as well as

scratches on her knees, legs and feet. (38 RT 5584-5586.)
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Detective Petroski spotted a trail of blood that led out of the Bardsleys’ house
to Lee D’Crenza’s house. (37 RT 5271.) Inside Lee’s house was a bloody 15”
knife. (37 RT 5272, 5291.) There was also blood in a bedroom and bathroom,
including on the tiles and shower handles. (37 RT 5293-5294.) Petroski followed
drops of blood eight to ten feet apart out of Lee’s house and up the street to a
driveway on Curson Terrace. (37 RT 5297-5297.)

As he stood on the driveway, Petroski heard a voice coming from a bush near
him, saying, “Don’t shoot me, don’t shoot me,” and, “I’m bleeding,” or “I give
up.” (37 RT 5298.) Petroski pulled his gun and ordered the person to get out. (37
RT 5298.) Mr. McDowell said he was stuck, and showed his hands — which were
cut and bleeding. (37 RT 5298.) Petroski called for backup. Those officers
pulled Mr. McDowell from the bush. (37 RT 5298-5299.)

Then Mr. McDowell talked nearly non-stop for the next seven hours -- while
he was photographed by news cameras coming out of the bush, while he was
driven to the hospital for attention to his wrist wounds, while he was treated at the
hospital, and while he was returned to the hospital because he began to have
seizures. (37 RT 5299-5300; 38 RT 5537, 5541.) He immediately told the
officers he was wanted for rape in Florida. (37 RT 5299.) He reiterated this
several times to Los Angeles Police officer Roger Michel, who took Mr.
McDowell to the hospital both times. (38 RT 5533.)

Mr. McDowell cried on and off during the first, four-hour hospital visit, and

begged Michel to shoot him in the head. (38 RT 5533, 5539-5540, 5542.) He told
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Michel to just kill him, and pretend that he tried to escape. (38 RT 5542.) Mr.
McDowell jumped from topic to topic and kept volunteering statements — such as
the that lab tech would find it was Paula’s blood on his stomach, that he was mad
at Lee for not appreciating his work around the house and that was why he killed
Paula, and that a force had come over him when he watched a television show that
made him kill Paula. (38 RT 5531, 5532, 5541, 5552-5553.) He also said his real
name was Charles McDowell, and that he had changed his name because he was
wanted for rape in Florida. (38 RT 5533.) He said he had been in a mental
institution, and played games -- like everyone did -- just to get out. He said he
was an habitual criminal, and that’s why he wanted Officer Michel to kill him.
(38 RT 5533-5534.) On the way back to the poli‘ce station from the hospital, Mr.
McDowell began vomiting blood and having seizures. (38 RT 5544, 5557.)
Despite all of this, none of the officers who observed Mr. McDowell that
afternoon and evening thought he was under the influence of anything. (37 RT
5300; 38 RT 5527, 5530.)

When Mr. McDowell began having seizures, Officer Michel took Mr.
McDowell back to the hospital. (38 RT 5544.) Mr. McDowell was treated at the
hospital for an hour or two; then Michel took Mr. McDowell to the Hollywood
station. (38 RT 5545, 5558.) There, Mr. McDowell met with his lawyer and drug-
using friend Speare Primpas. (40 RT 5788.) Mr. McDowell looked to Speare like
“he was very much high,” and the same as he did after three or four days without

sleep. (40 RT 5791.) Mr. McDowell told Speare that he had assaulted a woman.
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(40 RT 5790.) Speare informed Mr. McDowell that indeed, a woman had been
murdered. (40 RT 5790.) At that, all the blood rushed from Mr. McDowell’s
face. He turned white, put his head between his legs and started to cry. (40 RT

5790.)

(5)  Victim impact testimony

Paula Rodriguez’s husband Jose testified that “what the death of Paula
Rodriguez” had “meant to him” was that “I have suffered every minute since then,
and our family is not well. We’re really not united at all.” (39 RT 5608.)
Nineteen-year-old Valeria Andrade, Paula’s youngest daughter, was permitted to
add, “I wouldn’t be so estranged like I am from my sister” if Paula had not been
killed. (39 RT 5612.) And Maria Rodriguez testified that after her mother died,
Maria had problems with her father and other members of her family, and was still
not at all close to her family. (39 RT 5633.)"*

This victim impact testimony ran far a field of what had been introduced
and litigated in the first retrial — where no mention of the family’s estrangement
was made, at all. (See 26 RT 3494-3512 [entire opening statement]; 26 RT 3497
[prosecutor states that family will testify to the loss they experienced after the

murder]; 28 RT 3935-3956 [Valeria’s testimony]; 28 RT RT 3933-3934 [Jose’s

'*In his penalty phase closing argument, the prosecutor expressly argued that
the family estrangement was a reason to impose the death penalty. After reading at
length from the daily transcripts of Maria’s testimony, the prosecutor summed it
up by urging that “[t]he killing of Paula Rodriguez splintered, and it is clear, the
Rodriguez family.” (43 RT 6269.)
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testimony]; 28 RT 3930-3931 [Maria’s testimony].) Indeed, Mr. McDowell had
objected at the first retrial that if the prosecutor was going to go into this area, the
parties would need to litigate it before hand to ascertain its truthfulness and
admissibility. (RT 25 3381-3390.)

The parties and the trial court agreed before the second retrial began that,
unless revisited, all motions and objections raised in the first retrial applied
automatically to the second retrial. (36 RT 5209-5211.) The victim impact issue
was not revisited during in limine motions. The prosecutor did not mention the
Rodriguez family estrangement in his opening statement. (See 37 RT 5213-5232
[entire opening statement]; 37 RT 5229 [prosecutor states that he will present
victim impact testimony from the people the murder affected].)

Then, in the middle of his direct examination of Jose Rodriguez, the
prosecutor asked out, of the blue, “After the death of your wife Paula, did you
become estranged with one of your daughters, Maria Elena?” (39 RT 5603-5604;
emphasis added.)

Trial counsel objected immediately. (39 RT 5604.)

But the prosecutor’s proffer that “the family is splintered, it’s ruined his
life, it’s ruined all of their lives by the death of Paula Rodriguez” was, according
to the trial court, “fair and specific victim impact evidence.” (30 RT 5607.) The
trial court thus overruled Mr. McDowell’s objection. (39 RT 5607.)

Then, over defense objection, the trial court instructed the jury at the end of

the family members’ testimony:
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I do want to let the jurors know that as family members
testify, victim’s family members testify, Ms. Rodriguez’ family
members testify, their opinion, their desire about the penalty that
should be imposed in this case is not legally admissible, so they
can’t be asked questions about that.

(39 RT 5610-5611.) Trial counsel had objected to this instruction on Eighth
Amendment grounds. Trial counse! explained that such an instruction “suggests
the family has an opinion, and that the opinion is he should be executed, and we
don’t even know that.” (39 RT 5610.)

But the trial court overruled the objection, explaining — as it did regarding
many of its other rulings — that what was at stake was essentially unfair to the

prosecution:

No, it doesn’t suggest that, and you’re going to in your
phase of the case going to offer the evidence by the family members
as much as they detest a lot of what he’s done, that they don’t think
he should die for it.

The balance is not there, and the reason for it is it’s not
admissible, and I’'m going to tell them why.

(39 RT 5610; emphasis added.)
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4. The trial court refuses to honor trial counsel’s strategic choice
regarding aggravation instructions, and the prosecutor commits
misconduct in closing argument.

In the first retrial, the prosecutor’s closing argument did not draw a single
defense objection. (See 33 RT 4573-4619.) In the second retrial, the prosecutor’s
closing argument was nearly identical (see 43 RT 6249-6310) — except that it
contained three misstatements of law and fact to which trial counsel objected or
about which the trial court itself raised concern. (43 RT 6252, 6282, 6309.)

Then, the trial court gave lengthy instructions regarding the elements of the
unadjudicated prior bad acts — over trial counsel’s express objection to them. (11
CT 3012, 3013, 3016-3017.)

During litigation of this issue in the first retrial, trial counsel stated that
because the defense was not challenging commission of the prior crimes, there
was no need to instruct on motive and flight, nor on the elements of the crimes.
(32 RT 4505.) Triai counsel stated that it was his tactical intent not to “overload
jury with what I consider unnecessary instructions.” (Ibid.) Indeed, trial counsel
stated he was willing to stipulate as to the prior violent crimes in order to avoid
that instruction. (32 RT 4506.) The prosecutor nonetheless requested that the trial
court instruct regarding all the elements of the all crimes. (32 RT 4511.)

Trial counsel again expressly objected:

Not only do I think it’s as a matter of policy not a good idea to give
[the instructions], I’m going to object to giving them in light of the
fact that I've indicated there’s going to be no issue raised as to the
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commission of those offenses, and I think nevertheless giving those
instructions now unfairly emphasizes those incidents.

(32 RT 4517-4518.) Trial counsel concluded that “it becomes unfair” to the
defense to instruct in this manner. (32 RT 4518.)

Consistent with its attitude in so many other rulings against Mr. McDowell,
the trial court reéponded that the circumstances were unfair — but, to the state, not
to the defendant facing the death penalty. (32 RT 4518) As set forth earlier,

according to the trial court:

I think that the People’s limitations of three factors in aggravation is
what’s unfair, and since they are limited to those, I think that’s what
they can hammer. That is what we’ve got. They dor’t have anything
else but those three factors, which as I said before, I think is an unfair
limitation.

(32 RT 4518; emphasis added.) The trial court did not stop there:

It’s very impressive to me to see a defendant in court who is
constantly committing crimes the moment he’s out of prison, does
it again, gets caught again, back in jail, back in prison, his entire
life is this. 1t’s an indication that the only thing we can do is stop
it permanently.

That to me is a very aggravating factor and it’s not one that
the jury can consider.

(32 RT 4518-4519; emphasis added.) The trial court continued:
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And especially if they’re egregious offenses where there’s
a personal injury involved, rape or robbery, which is traumatic, or
certainly murder, the jury should have all of that in hand, but they
don’t. So T think it’s fair.

(32 RT 4519.) The trial court concluded that it would give the instructions
over the defense objection. (M.)19

5. The trial court congratulates the prosecutor — and reveals its correct
prediction — about the jury’s death verdict.

Ultimately, after the prosecutor finally secured a death verdict against Mr.
McDowell in the second retrial, the trial court could not contain its praise for the

victory:

I have to credit you, Mr. Barshop, with having tried a more vigorous case
the second time before this court. You selected a better jury to begin with, but
more importantly, | think the way you presented the evidence was more
impassioned, not prejudicially so but more — less in a neutral fashion, which
you did the first time.

Perhaps the rest of you did not expect the verdict that came from this jury,
but I did. And 1 think that’s the difference between the two [retrials]. That
first jury had, I believe, six jurors that did not really believe in the death
penalty. They were neutral on the subject, and it’s very difficult to draw
people with that attitude to unanimously agreeing to the death penalty.”

(44 RT 6453-6454; emphasis added.)

“In the second retrial, trial counsel renewed Mr. McDowell’s objections. (36
RT 5208-5210; 42 RT 6198.)
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Arguments
1. Mr. McDowell was denied his state and federal constitutional rights by
the state’s long-delayed and repeated retrial of the penalty phase
against him.

Retrying Mr. McDowell for the death penalty nearly two decades after
commission of the crimes, and after he had sat on Death Row for 15 years based
on an error to which he’d objected at trial, violated Mr. McDowell’s state and
federal constitutional speedy trial rights, rights to due process, and to freedom
from cruel and unusual punishment. (Barker v. Wingo (1972) 407 U.S. 514, 515;
U.S. Const., Amends. 5, 6, 8 and 14; Cal. Const., art. I.)

As set forth in detail below, Mr. McDowell was prejudiced during the delay
by deaths of his mitigation witnesses, as well as by the state’s repeated chances to
undercut the strength of Mr. McDowell’s mitigation case and to bolster its own
aggravation case. Moreover, at this point and after such delay, his sentence of
death serves no valid penological purpose.*® Certainly sufficient retribution would
be wrung out from the emotional suffering caused by this two-decade rollercoaster
of litigation, delay and uncertainty on death row, and converting the death
sentence to an LWOP sentence would at this point satisfy the need for deterrence.
The trial court thus erred when it denied Mr. McDowell’s motions to preclude the

state from seeking the death penalty against him in its retrials. Reversal is

therefore required, and a sentence of LWOP should be imposed.

®Retribution and deterrence are the two penological justifications
recognized by the United States Supreme Court for imposing the death penalty.
(See Gregg v. Georgia (1976) 428 U.S. 153, 183.)
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A. The relevant facts below

The crimes occurred on May 20, 1982. (37 RT 5246.) Mr. McDowell was
convicted of all charges and sentenced to death on October 24, 1984. (1 CT 7-8,
32.) This Court affirmed the conviction and death judgment on August 25, 1988.
(1 CT 32, 50; People v. McDowell (1988) 46 Cal.3d 551.) In his dissent, Justice
Broussard voted to reverse the penalty phase verdict for instructional error: Mr.
McDowell had objected since the moment the trial court agreed with the
prosecutor that it should not provide further guidance to the deliberating jury when
it asked a question about how to evaluate mitigation and aggravation evidence.
(People v. McDowell (Broussard, J., dissenting from imposition of death penalty;
Mosk. J., concurring in dissent.)*!

Thirteen years after Mr. McDowell was convicted and sentenced, the
United States Court of Appeals for the Ninth Circuit agreed with Mr. McDowell,
and Justices Broussard and Mosk, and reversed the penalty verdict. (1 CT 1, 32;
McDowell v. Calderon (9th Cir. 1997) 130 F.3d 833.) In April, 1998, the United
States Supreme Court denied the state’s petition for writ of eertiorari. (Calderon
v. McDowell (1998) 523 U.S. 1103.) Accordingly, on September 15, 1998, the

federal district court issued a writ of habeas corpus. (1 CT 1-2.)

2“Your Honor, it’s the People’s belief that they [the jury] should be
instructed that they should continue to deliberate” without being given further
instruction. (1 CT 41.)
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The state elected to re-try Mr. McDowell for the death penalty. (1 CT 7-
10.)

Mr. McDowell moved to preclude the state from seeking the death
penalty against him again, instead indicating that he would accept the penalty of
LWOP. (1 CT 29-44; see also 1 CT 47-165 [Exhibits in Support of Motion]; 21
RT 2567-2577.) He explained to the trial court that retrying the penalty phase
after his sitting on Death Row thirteen years due to an error to which he had
objected at trial would violate the Sixth, Eighth and Fourteenth Amendments.
(Ibid.)

The trial court denied the motion. (1 CT 171;21 RT 2577.)* Indeed, the
trial court was emphatic that it was Mr. McDowell who had caused all the delay.
For example, “the additional years were taken all by the defendant’s initiative in
seeking habeas corpus,” (21 RT 2569), and “he’s the one raising the issue and

pursuing it, and it was a very [,] very close issue as I see it.” (21 RT 2569)23 The

2The trial judge who presided over the two 1999 retrials was a different
judge than the one who presided over the 1984 trial.

“There is no mistaking the trial court’s appreciation of the state courts’
performances, and the trial court’s hostility toward the Ninth Circuit’s grant of
relief:

[O]ne of the things that impresses me about this case is that it
apparently was a trial perfectly conducted from beginning to end, including
jury instructions, and the only error was in the trial judge failing to clarify
for the eleven jurors that thought certain items were not mitigating factors,
that they in fact were.

So leaving the jury to decide based on the good instructions that
were given, the adequate instructions in which they should have concluded

50

rm e §w



i L i1 B 1 8§81

r

b

E 1% 3

kK1 ¢ 13

[ S A Y |

v

I I O I W

trial court stated it did not understand how the defense “attribute[d] so much of the
delay to everyone else, when in fact it’s Mr. McDowell, which he has a right to do,
seeking habeas corpus in the federal system and the delays in the federal system
that occurred . . . [that] caused the delay.” (21 RT 2570.)

Moreover, the trial court refused to acknowledge the clarity and seriousness
of the error that required reversal — and again blamed Mr. McDowell for taking
time in pursuing this claim: “The delay was in federal court occasioned by the
defendant’s pursuit of habeas corpus on an issue that was not crystal clear . . . . It
was not a clear error. It wasn’t clear.” (21 RT 2570-71.) According to the trial
court, the 1984 trial “was very well conducted” and “well done” and the
instructional issue “was not a black and white issue. It was shades of gray, and the
Ninth Circuit finally decided the grays favor the defendant and granted the retrial.”
(21 RT 2571.) The case had been “well tried. The only error was in failing to
correct a misunderstanding by the jury on instructions that were found to be valid.
Good instructions, good trial.” (21 RT 2572.) “This was simply a
misunderstanding by eleven jurors that wasn’t corrected by the trial judge. Sol

don’t see this as being — the delay here being attributable to the prosecution.” (21

that those were mitigating factors and could be considered as such at least,
this is a very close case.

(21 RT 2568-2569; see also 21 RT 2572 [an “active justice . . . made the decision”

to grant relief, though the trial court also observed that justice “is a very honored
one in this state. I don’t have a quarrel with that].)
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RT 2573; see also 21 RT 2572 [“this is not an issue . . . attributable to the fault of
the state of California or the prosecution”].)**

According to the trial court, the appropriate “remedy” to Mr. McDowell
after reversal was to “require the prosecution to prove all over again” that Mr.
McDowell deserved the death penalty “even 15, 17 years after the event, after the
crime.” (Ibid.) Indeed, the trial court stated that it was the prosecution — not Mr.
McDowell — that would experience difficulties after this delay. (21 RT 2577.)

The state retried Mr. McDowell’s penalty phase. The jury hung. (6 CT
1552A, 1555-1556.)

Yet again, the state elected to retry Mr. McDowell’s penalty phase. Yet
again, Mr. McDowell moved to preclude the prosecution from seeking the death
penalty, urging the trial court instead to impose LWOP. (34 RT 4738.) Yet again,
the trial court denied the motion. (34 RT 4739.) This time, the jury returned a
death verdict -- for crimes Mr. McDowell had committed nearly two decades
earlier, and for which he had been found guilty a decade-and-a-half before. (11
CT 3030-3031.) This is of little wonder, given the weakened evidence available to
Mr. McDowell due to the passage of time (see, e.g., Argument 5, infra,), and to the
strategic advantage available to the state due to repetition. (See, e.g., Arguments 3

and 4.)
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B. The state’s repeated retrials of Mr. McDowell after lengthy delays for
which he was not responsible violated Mr. McDowell’s state and federal
constitutional rights.

As set forth in detail below, retrying Mr. McDowell for the death penalty
nearly two decades after commission of the crimes, and after he had sat on Death
Row for 15 years based on an error to which he’d objected at trial, violated

multiple state and federal constitutional provisions. The penalty verdict must

therefore be set aside, and a sentence of LWOP imposed.

(1)  The delay and retrials are cruel and unusual punishment.

The delay in this case violates the proscriptions against cruel and unusual
punishment articulated in Article 1, section 17 of the California Constitution and
in the Eighth Amendment to the United States Constitution.

Over a century ago, the United States Supreme Court recognized that for a
condemned prisoner awaiting execution, “one of the most horrible feelings to
which he can be subjected [between sentence and execution] is the uncertainty
during the whole of it.” (In re Medley (1890) 134 U.S. 160, 172.) Confinement
under a sentence of death subjects a condemned inmate to extraordinary
psychological duress, as well as extreme physical and social restrictions inherent
in life on Death Row. This Court recognizes that part of “[t]he cruelty of capital
punishment” stems from “the dehumanizing effects of the lengthy imprisonment

prior to execution.” (People v. Anderson (1972) 6 Cal.3d 628, 649; see also
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Chessman v. Dickson (9th Cir. 1960) 275 F.2d 604, 607 [recognizing the
“agonies” of a prolonged stay on Death Row].)25

The chief reason courts first recognize this inherent agony yet nonetheless
deny relief is that the delays are attributable to the inmates themselves -- whose
losing claims have required decades of litigation. Under those circumstances,
“[i]t would indeed be a mockery of justice if the delay . . . could itself accrue into
a substantive claim to the very relief that had been sought and properly denied in
the first place.” (McKenzie v. Day (9th Cir. 1995) 57 F.3d 1493; see also White v.
Johnson (5th Cir. 1996) 79 F.3d 432; Porter v. Singletary (11th Cir. 1995) 49 F.3d
1483.)

But that is not the circumstance here. Not one day of the 15 years that
elapsed between the trial court’s error and the state’s third penalty retrial can be
attributed to Mr. McDowell’s pursuit of a meritless claim. The relief he sought
was granted. His instructional claim had merit.‘ And that claim was valid the
instant he objected at trial. It was still valid when he raised it in his motion for
new trial, when he raised it in his motion to modify the death judgment, when he

raised it on appeal to this Court (and Justices Broussard and Mosk agreed), when

> ast term, Justice Breyer once again urged in his dissent from denial of
certiorari that “whether it is ‘cruel’ to keep an individual for decades on death row
... raises a serious constitutional question.” (Smith v. Arizona (2007) __ U.S.
_, 128 S.Ct. 466, 169 L.Ed.2d 326.) (See also Foster v. Florida (2002) 537
U.S. 990, 991-993 (Breyer, 1., dissenting from denial of certiorari); Knight v.
Florida (1999) 528 U.S. 990, 993-999 (same); see also Lackey v. Texas (1995)
514 U.S. 1045 (Stevens, J., respecting denial of certiorari).)
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he raised it in the federal district court, and finally, when he prevailed in the Ninth
Circuit Court of Appeals.

It is not Mr. McDowell’s fault that it took 15 years for relief and reversal of
his death conviction. Instead, every day of this delay is attributable to the state.
From the time in 1984 when the prosecutor agreed the trial court should not give
the deliberating penalty phase jurors the clarifying instructions they needed, until
the days in 1998 and 1999 that the Los Angeles County District Attorney’s Office

elected to try Mr. McDowell for the death penalty a second -- and then a third --

time, the state has caused delay and commensurate agony.

It is the state of California that is responsible for propounding and
continuing to defend a prejudicial error — in essence, its own mefitless claim. The
state could have chosen at any point during the 15 years of post-conviction
litigation to acknowledge this as error. The state could have chosen at any point in
those 15 years to end the litigation by asking the trial court to impose LWOP.

The state did neither. In fact, after the Ninth Circuit recognized the inherent merit
in Mr. McDowell’s claim and set aside the death verdict against him, the state still
persisted in pursuing this issue (and further prolonging Mr. McDowell’s
imprisonment under sentence of death)by petitioning for writ of certiorari. When
the United States Supreme Court denied the state’s petition, the state chose to
prosecute Mr. McDowell again for the death penalty. And then, again.

During all of this time, Mr. McDowell has sat on Death Row — except for

the months during which he was returned to Los Angeles County Superior Court

55



to defend himself in two additional penalty phase trials. He sat on Death Row for
15 years waiting to hear that a court finally granted relief from his sentence of
death. And though legal relief was finally granted, emotional relief was nowhere
to be found. For, instead of recommending LWOP, the state chose to again -- and
once again -- seek the death penalty against him.

Even in the context of double-jeopardy claims, the United States Supreme

Court recognizes the agonies inherent in retrial:

The underlying idea, one that is deeply ingrained in at least
the Anglo-American system of jurisprudence, is that the State with
all its resources and power should not be allowed to make repeated
attempts to convict an individual for an alleged offense, thereby
subjecting him to embarrassment, expense and ordeal and
compelling him to live in a continuing state of anxiety and insecurity,
as well as enhancing the possibility that even though innocent he may
be found guilty.

(Green v. United States (1957) 355 U.S. 184, 188.)

In its third effort to obtain a death verdict, the state was able to secure a
truncated version of the mitigation evidence, and to present a bolstered
aggravation case. The jury sentenced Mr. McDowell to death — 18 years after the
crimes were committed, and 15 yéars after Mr. McDowell had been found guilty
of them and was first placed on Death Row. The agony consequent to this twisted,
prolonged prosecution is clear, and clearly violates the state and federal

constitutional proscriptions against cruel and unusual punishment.
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It is also clear that Mr. McDowell’s sentence of death no longer serves any
legitimate or substantial penological goals. Because the state’s ability to extract
retribution and to deter other murders is by this point drastically reduced, an
execution at this point violates the Eighth Amendment. (U.S. Const., Amend. 8.)
For when the death penalty ceases realistically to exact retribution or provide

deterrence:

its imposition would then be pointless and needless extinction of
life with only marginal contributions to any discernable social or
public purposes. A penalty with such negligible returns to the

State would be patently excessive and cruel and unusual punishment
violative of the Eighth Amendment.

(Furman v. Georgia (1972) 408 U.S. 238, 312 (White, J., concurring) (emphasis
added); see also Gregg v. Georgia, supra, 428 U.S. at p. 183 [“The sanction
imposed cannot be so totally without penological justification that it results in the
gratuitous infliction of suffering”].)

In Gregg v. Georgia, supra, the United States Supreme Court held that the
penological justifications that reasonably can support the death penalty are 1)
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