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INTRODUCTION

This Bakersfield case in which a black man was accused of the rape,
sodomy, burglary, robbery, and murder of a white college student, and the
theft and arson of her car, exemplifies what can happen to due process and
reasonable doubt when a trial court ignores the obvious racial content
inherent in such a case, denies a well-supported change of venue motion
despite excessive and biased pre-trial publicity, allows and abets the
creation of what amounted to a designer jury for the benefit of the
prosecution; and consistently rules in favor of questionable prosecution
evidence while excluding admissible defense evidence.

The facts presented at trial show that appellant Willie Leo Harris was
a friend of Thea Bucholz, who was the roomate of the murder victim, Alicia
Manning. Harris, a small-time robber and burglar, had no history of
violence, either against his crime victims or his girlfriends. On the night of
May 20, 1997, Manning was murdered in her bedroom, stabbed repeatedly
and in a pattern such as to suggest a rage killing. Her car was stolen and
later burned, and a television set, VCR, and boom-box were taken. The
semen found in and leaking from her vagina was Harris’s. However, there
was no evidence beyond the violence associated with her murder to confirm
either a rape or sodomy; there was no physical evidence in the apartment of

forced entry or otherwise linking any part of the crime to Harris; the only
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suspicious person seen at the scene of the car arson was Caucasian; and a
witness saw a white man who resembled Manning’s boyfriend carrying a
television set from her apartment on the night of the murder. The
boyfriend, Charles Hill, asserted the alibi of being at a friend’s house the
entire afternoon and evening of May 20, but his story differed significantly
from his friends’ in one obvious detail — the number of other friends present
at his friend’s house that day.

The jury in the first trial hung on all counts except that of an
unrelated, later burglary. After a second trial on the remaining counts,
Harris was convicted on all of the counts except burglary and sodomy.

In the penalty phase, the prosecution presented some non-violent
priors (although it did characterize a purse-snatch as violent), and the
defense offered a parade of witnesses — family, friends, and former
girlfriends — who, without exception had never seen any violent tendencies
in Harris. A psychological expert, after extensive testing, opined that such
violence as was perpetrated against Manning was entirely contrary to
Harris’s personality. Nevertheless, the jury returned a verdict of death.

Appellant will show in this brief that it was the trial court’s improper
and unconstitutional rulings, not the evidence, which led to his conviction,

requiring that it be reversed.



STATEMENT OF THE CASE
By an amended information filed on November 9, 1998, defendant
Willie Leo Harris was charged with eight counts, as set forth in the margin,
including, most importantly, the May 20, 1997 murder of Alicia Manning
(Penal Code § 187, subd. (a)),' with special circumstances of rape, sodomy,

robbery and burglary and three prior felonies.” (5 CT 1183-1195.) The

: Unless otherwise specified, all further statutory references

will be to the Penal Code sections as they existed in 1997 for the
substantive law sections and 1in 1999 for the procedural law sections.

2 The information misstates the subdivision numbers of section

190.2 and some of the substantive law subdivision designations; for clarity,
the proper numbers are substituted here:

Count 1: Murder (§187(a)) with special circumstances of robbery
robbery (§§ 212.5, subd. (a); 190.2, subd. (a)(17)(A)); rape (§§ 261, 190.2,
subd. (a)(17)(C); sodomy (§§ 286, subd. (c¢), 190.2, subd. (a)(17)(D); and
burglary (§§ 460.1 [former], 190.2 subd. (a)(17)(G). Count | also alleged
enhancement allegations of use of a deadly weapon, to wit, a knife (§
12022, subd. (b)(1); and three prior felonies, to wit: a November 1988
conviction for unlawful possession of a controlied substance (Health & Saf.
Code § 11350, subd. (a), Pen. Code § 667.5, subd. (b)); and a December 14,
1990 conviction for burglary charged under both § 667, subdivision (a) and
§ 667, subdivisions (c)-(j) and § 1170.12, subdivision (a)-(e).

Count 2: Robbery (§ 212.5, subd. (a)) with a serious felony
allegation (§1192.7, subd. (c)(19) and the same three priors.

Count 3: Rape (§ 261, subd. (a)(2), a serious felony (§ 1192.7, subd.
(¢)(3)) and the three priors.

Count 4: Sodomy (§ 286, subd. (c)), a serious felony (§ 1192.8, subd.
(¢)(4)) and the three priors.

Count 5: Burglary (§ 460, subd. (a)), a serious felony
(§1192.7(c)(18).

Count 6: Theft of Manning’s vehicle (Veh. Code § 10851, subd. (a),
with the three priors.

(continued...)



additional charges of rape, sodomy, robbery and burglary were charged both
as separate counts and as special circumstances to the murder. The
additional counts were for theft and arson of Manning’s car and an entirely
separate residential burglary, of Bree Torigiani, on June 11, 1997.

\ preliminary hearing was had on Septemher 9™ and 10", 1977,
before Hon. Charles P. McNutt, Municipal Judge, and appellant was held to
answer on all counts. (2 CT 413-414.)

The first of two trials in superior court commenced with in limine
motions on November 5, 1998, before Hon. Roger D. Randall (5 CT 1103-
1104) and ended, on December 19, 1998, in a hung jury and a mistrial on
Counts 1-7 and a guilty verdict on Count 8, the Torigiani burglary (5 CT
1286-1290). Appellant waived a jury trial on the prior crime allegations,
which were on the same day found true by the court. (/d.)

Sentencing on Count 8 took place on January 7, 1998, and appellant,
after rejecting a plea bargain for life without possibility of parole on counts

1-7, was sentenced on count 8 to a total of 18 years. (6 CT 1518-1519.)

: (...continued)

Count 7: Arson of the vehicle (Pen. Code § 451, subd. (d), a serious
felony (§ 1192(c)(14), with the three priors.
Count 8: Burglary of Bree Torigiani on June 11, 1997 (§§ 460,

subd.(a), 462, subd. (a)), a serious felony (§ 1192.7, subd. (c¢)(18)), and the
three priors.



Appellant filed a notice of appeal of the burglary conviction on
January 12, 1999 (6 CT 1527). The Court of Appeal for the Fifth Appellate
District appointed attorney Deborah Shulte to represent appellant (13 CT
3618), who ultimately filed a no-issue brief pursuant to People v. Wende
(1979) 25 Cal.3d 436.

Meanwhile, appellant sought to continue the second trial to a later
date while he prepared a motion for a change of venue. (13 CT 3606-15.)
That motion was granted (13 CT 3616-3617), and the motion for a change
of venue was filed on April 16, 1999 (14 CT 3640-3774) and was heard on
May 18" and 19" and denied (14 CT 3824-2826, 3830). Appellant sought
a writ of mandate in the Court of Appeal (17 CT 4552-18 CT 5064), which
was denied on May 28" (14 CT 3929).

Following further pretrial motions, jury voir dire commenced on
June 7, 1999 (15 CT 3937). The jury was sworn and opening statements in
the second trial commenced on June 18", again before Judge Randall (15
CT 3973-3975).

The jury retired to deliberate at 9:02 a.m., on June 30™, 1999, and

returned verdicts at 3:45 p.m. on the same day — after 5-1/4 hours of

} The change-of-venue motion was renewed following voir dire

of the second-trial jury (14 CT 3870-3889), and again denied (14 CT 3903).
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deliberation. The jury found defendant guilty on count 1, the murder, with
special circumstances of robbery and rape, and a true finding on the weapon
allegation; and guilty on counts 2 (robbery), 3 (rape), and 6 and 7 (theft and
arson of the car). The jury returned not guilty verdicts on counts 4
(sodomy) and 5 (burglary). The court then struck the remaining special
allegations (i.e., the priors related to counts other than count 1). (15 CT
4028-4032; 34 RT 7698, 7703.)

The penalty trial began on July 1 (16 CT 4309-4312), and on July 6,
1999, the jury returned the verdict of death (16 CT 4322-4324).

On August 24, 1999, after denying appellant’s motions for a new
trial and reduce the sentence, Judge Randall imposed a sentence of death for
count 1 plus a total fixed term of 18 years plus one year. (16 CT 4517-
4520, 4551 [abstract of judgment].)* On September 28, in response to a
September 1 letter from the Department of Corrections, the court stayed the
determinate sentence pending execution of the death sentence. (33 CT
9243-9244,9249.))

This appeal is automatic.

4 The Reporter’s Transcript of the sentencing hearing is

included with the Clerk’s Transcript, at 16 CT 4522-4546, and is also found
at 35 RT 8095-8104.
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STATEMENT OF THE FACTS
L. GUILT PHASE

A. THE PROSECUTION’S CASE

On May 20, 1997, at about 11 p.m., Fire Captain William Hammons
responded to a reported vehicle fire in the 300 block of Montclair Street in
Bakersfield. (26 RT 6062.) The vehicle was isolated in an alley near a
brick wall at the rear of an apartment complex. The driver’s seat was
burned and still smoldering a little bit; the driver’s and passenger’s seats
were scorched and the roof lining damaged. (26 RT 6065-6066)

There were between 10 and 15 people standing around 20 to 30 feet
from the car in what Hammons characterized as “a very well-disciplined
scene,” by which he meant that there wasn’t anything obvious to give an
indication that someone at the scene started the fire, or deterring the fire
crew’s entry to the scene, and no one in the crowd appeared unusually
excited.” (26 RT 6065, 6069-6070.)

The owner of the car was identified by documents in a woman’s

purse on the floorboard of the back seat. (26 RT 6077.)

> This was directly contrary to defense testimony that the one

stranger among the bystanders was in fact quite agitated. See post, at pp.
47-49.
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Bakersfield Fire Department arson investigator Jimmy Embry
concluded that the fire had been deliberately set. He found residue on the
right front seat with a strong odor of alcohol, which he concluded was the
accelerant used. (26 RT 6083-6084.) Embry also opined that the fire had
not lasted long, perhaps a couple of minutes, to cause the amount of damage
seen; he also found a plastic bag with a portable CD player in the car, which
did not appear to be damaged, and a pair of binoculars. (26 RT 6097-6098,
6105.)

Embry interviewed Christopher Bourgoine and his sister, Gloria, at
the scene of the arson. Christopher Bourgoine had been sitting in his car in
the alley talking with his then-girlfriend when he heard a sort of woosh,
kind of like an explosion, over very quickly as all of the vapors were
consumed. (26 RT 6101-6102.)

Shortly after midnight, Embry and Bakersfield Police (“BPD”)
Officer Mike Golleher went to the address found in the checkbook in the
purse, but there was no answer to their knock. When he tried the phone
number, there was a busy signal. (26 RT 6087-6088, 6111.)

At about 1:35 a.m., Manning’s roommate, Thea Bucholz, returned to
the apartment after having been gone since about 3 p.m. (27 RT 6167-

6168, 6174.) She first noticed that the door was unlocked, which was very



unusual because Manning kept it locked when she was home. The blinds
were partially open, which was also unusual. As she entered the living
room, Thea noticed that the television was gone from its stand, though she
assumed Manning had taken it to the bedroom to watch. There were a
number of other items scattered about, but she attributed that to Manning’s
packing to leave. (27 RT 6174-6176.) After changing into her pajamas in
the bathroom, Thea went into the bedroom and discovered Manning’s body,
nude from the waist down, lying face down in a pool of blood. (27 RT
6177-6179.) Thea called her name several times, and then went to get the
phone, which was lying off the hook on the dining room floor, and called
911. (27 RT 6179-6180.)

Bakersfield Police Officer Mike Gollaher responded to the call.
Bucholz led him to the body of her roommate, lying face down on the bed,
her feet extending towards and on the floor. Officer Gollaher could locate
no pulse or breath. The homicide detectives and paramedics arrived shortly

thereafter. (26 RT 6113-6116.)



Bucholz reported the following items missing from the apartment: a
portable CD player, a VCR which was intermittently functional, and their
television set.® (27 RT 6186.)

Regarding Manning’s car, Bucholz told Bakersfield Police Detective

Bob Stratton that when she left the apartment — and Manning — at 3:30 p.m.
on the day of the murder, she did not see Manning’s car in its usual parking
spot, although she also noted that she would not have seen it if it were
parked in the usual alternate parking place that they used. (27 RT 6218-
6220.)’
1. BUCHOLZ, MANNING, AND HARRIS

Thea Bucholz had been Alicia Manning’s roommate for nearly two
full school years, the most recent one in the apartment on Ming Avenue.
(27 RT 6143.) Manning was scheduled to graduate the following month, in
June, 1997. (27 RT 6144.) Manning, according to Bucholz, was very

guarded and secretive; for example, she would tell part of a story to one

6 The portable CD player was hereafter referred to in the record

as a boom box.

7 This fact relates to the question of whether Manning’s

boyfriend Charles Hill was using the car that day, about which more is
discussed in the description of the defense case, post.
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friend, and another part to another friend, “but you wouldn’t know
everything.” (27 RT 6228.)

Bucholz met appellant Willie Harris at a friend’s house in early
April, 1997. Between then and late May, she and Harris became
“acquaintances.” (27 RT 6154.) On cross, she explained that an
acquaintance was someone you hang with occasionally, with whom you are
“semi-close.” (27 RT 6187.) Nevertheless, during the period between
meeting Harris and Alicia’s death, they saw each other once or twice a day,
usually when she went to pick him up at his apartment. (27 RT 6154.)
They would drive around together in her car, sometimes after midnight, and
she would sometimes pick him up at his apartment, though she did not
remember ever being approached by his girlfriend, Kristy Findley. She was
aware that Findley was concerned about her friendship with Harris, but
Harris said he had it handled. (27 RT 6191-6192.)

About one week after they first met, Harris came over to Thea’s
apartment and met Manning. In the ensuing period up until Manning’s
death, he had been to their apartment about five times, during which
Manning was present about three times. (27 RT 6155-6156.)

Also during this time, Harris indicated a desire for a romantic

relationship with Bucholz, but she told him she wasn’t interested, and they
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remained friends. (27 RT 6157.) Willie made passes at her, which she
rebuffed; he was persistent, but never hostile or angry, and their relationship
did not suffer from her refusals. (27 RT 6193.)

When he called, she was most often out, so he would leave a
, but he would also page her a couple of times a day. During the
five days leading up to her death, Manning complained to Bucholz that
Harris’s calls to the apartment were interfering with her studies and
bothering her. (27 RT 6157-6159.) The last of the several confrontations
about Harris’s calls occurred a couple of days before Manning’s death, and
Bucholz urged him to use her pager rather than calling her at home. (27 RT
6160.)

On Monday, May 19, the day before Manning’s death, she
confronted Bucholz and Harris, who was present, about a threatening phone
call she had received from Harris’s girlfriend Kristy. (27 RT 6160-6162.)
Manning, according to Bucholz, told them that “some crazy woman was
calling looking for me [Bucholz] and/or Willie, and calling frequently. And
it turned into an argument and she threatened Alicia. Alicia had to call the
police.” (27 RT 6163.) Manning, who was usually quiet and shy, was

obviously upset because she was moving erratically and her voiced was
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raised, but appellant did not respond, other than to just stare at her.® (27 RT
6164-6165.)

On the evening of May 19, Manning went out to dinner with Charles
Hill and his father. Manning and Hill returned to her apartment after dinner
while Hill’s father went to a meeting; the father picked up the son and they
left for home at about 10:15-10:30. (30 RT 6536-6537). Bucholz got
home about 10-10:30 that night, and no one else came over. Manning
remained in the apartment until they went to sleep after listening to a radio
show that ended at either midnight or 1 a.m. (27 RT 6166-6167.)

On May 20, the police discovered an answering machine tape, and a
note from Manning to Bucholz that Harris had called her at 6:15, 9:00 and
9:30.° (27 RT 6204-6205.)

Bucholz answered a page from Harris at 4 a.m. on the morning of
May 21, while she was at the police station after the murder. She told him

she was at the police station and to page her later, which he did at about 9 or

8

Appellant’s girlfiend, Zenobia “Kristy” Findley, gave a
different account of the conversation, saying that she told Manning that it
was important that she speak with Bucholz, that she would come over and
wait for her, and when Manning said she’d call the police, that Findley
would wait for her on public property, after which the call ended. (29 RT
6646-6647.)

K Bucholz stated in her testimony that the final call was at 9:15

(27 RT 6205). The note itself shows the final time as 9:30. (29 CT 8302.)
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9:30 a.m. When she told him what had transpired, his first response was

surprise, and concern (for Bucholz). She told him that she had given his

name to the police, and they would be contacting him. (27 RT 6172-6173.)
2. MANNING AND HILL

As of the day she died, Alicia Manning had been going out with her
boyfriend, Charles Hill, off and on for three years, and they were reportedly
quite serious during the year prior to Manning’s death. Manning’s plan
after graduation was to either go to North Carolina with Hill, where his aunt
lived and he had a job waiting, or to go home to Virginia and later join Hill
in North Carolina. (27 RT 6145-6146.)

At the time of Manning’s death, Hill lived in Tulare, about 45
minutes away from Bakersfield. Because during the six months leading up
to the murder Hill did not have car that worked, Manning would have to go
get him, or he would have to get a ride to Bakersfield from a friend, Daniel,
or from his father. (27 RT 6206.) He also used Manning’s car on occasion.
Manning had told Bucholz that Hill used her car when she was away on
vacation, and Bucholz knew of at least one occasion when Manning was at
home writing a paper and Hill used the car to go see a friend. (27 RT

6221.)

-14-



The defense questioned Bucholz regarding the relationship between
Hill and Manning. On cross-examination during the prosecution’s case-in-
chief, Bucholz acknowledged that Manning wasn’t sure that Hill could
support her if they both moved right away to North Carolina, but she knew
she could get a job if she went home first to Virginia; otherwise, she had
“normal” concerns over whether Hill was the right guy for her. (27 RT
6229-6230.)

In the middle of the second trial, the prosecution “found” three notes
that Manning had written, assertedly close to her death, in which she
discussed her relationship with Charles Hill. Over vigorous defense
objections, two of the three notes were admitted, for the limited purpose of
showing Manning’s state of mind toward Hill, after they were authenticated
by Thea Bucholz and the time period of the writings was purportedly
established as shortly before Manning’s death. (30 RT 6910-6922.) One
of them, Exhibit 13, was addressed to “Charles sweetheart,” though it
obviously remained in her possession; the other, Exhibit 14, was an unsent
letter to a friend which discussed their plans to move to the East Coast
following her graduation. (29 CT 8303-8305.)

Charles Hill’s father, Lane Hill, testified regarding the relationship

between his son and Manning. They had known each other for three-to-
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four years, had been dating for the past year, and it had become increasingly
serious. Manning had spent most of the weekends for the three-to-four
months prior to her death visiting in the Hill household in Tulare. (30 RT
6924-6926.)

Charles was planning to move to Charlotte, N.C., to stay with his
aunt and her husband and work in their tool business, and reunite there with
Manning toward the end of the summer: “She was going to be going down
to Charlotte to see him, see how things were going. And if she ended up in
graduate school, they were going to go elsewhere, wherever that might be.”
(30 RT 6927.)

Charles Hill also testified for the prosecution. Hill acknowledged
that he and Manning had experienced arguments and disagreements, such
that he considered breaking up with her, but they stayed together. (30 RT
6952.)

On Monday May 19, after dinner with his father, he and Manning
planned to have sex when they got back to Manning’s apartment, but did
not because Hill was feeling ill from the cheese he ate at the restaurant. (30
RT 6955.) When they were together at his parents’ house, he explained,

they did not sleep together because those were the rules of the house. (30
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RT 6952.) Because of this, it had been two weeks to a month since they
had sex. (30 RT 6970-6971.)

On cross-examination, Hill admitted that the weekend before the
murder, he told Manning that he was thinking about breaking up with her,
because they had had too many arguments about the amount of time he
spent with his friends. She especially did not like one of them, Mike
Gonzales. (30 RT 6967-6968, 6980.) In addition, Manning told him that
she thought that she was suffering from a case of chlamydia that she had
gotten from him, which was also a source of friction between them. (30 RT
6959, 6968.) Hill denied, however, a suggestion from defense counsel that
he and Manning continued to argue on Monday, May 20, or that Manning
told him she was having second thoughts about the relationship. (30 RT
6971.)

On re-direct, Hill’s story changed: he said that it was Manning who
had told him the previous weekend that she was thinking about breaking up,
because of the chlamydia she thought she had, but later in the weekend she
told him that she would find out first what the tests results were; and later
said that if they still loved each other, she would stay with him no matter

how the tests came out. (30 RT 6983.)
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Regarding Manning’s car, Hill testified that he commonly drove it
without her, but did not have his own key, either to the car or to her
apartment. (30 RT 6977-6978.) He had also told Detective Stratton that
when they returned from the restaurant on May 19, he parked the car at the
other end of the parking lot fram the carport nearest her apartment that she
usually used. (30 RT 6979)

Also, on cross-examination, it was brought out that at that time, May
of 1997, Hill was neither in school nor had a job. (30 RT 6969.)

Carolyn Krown, a nurse at the Student Health Center at CSUB,
testified that she called Manning on May 20 with the results of an STD
culture, which was negative for all but a yeast infection. (30 RT 6988.)

3. HILL’S ALIBI

Hill testified that on the day of the murder, he went over to his friend
Pat McCarthy’s house in Tulare at about 4:30 in the afternoon, and stayed
there until about 1 a.m., when he walked the two miles home to his parents’
house. (30 RT 6956-6958.) He maintained that he and McCarthy were
together during that entire time. In addition, according to Hill, 10-15 other
friends came and went from McCarthy’s house that day. (30 RT 6958,

6966-6967.)
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Pat McCarthy confirmed that Hill had been with him on May 20, the
day before McCarthy’s 21* birthday. Crucially, however, McCarthy did not
remember anyone else coming by that day. (30 RT 7009-7010, 7015,
7010-7021.) Indeed, he told Detective Stratton in early June of 1997 that
no one else was there with them that day. (30 RT 7016.) The time of day
McCarthy recalled first seeing Hill also differed from Hill’s testimony:
McCarthy remembered picking up Hill between 1 and 2 p.m., about three
hours earlier than Hill estimated. (30 RT 7009, 7015.) Neither could he say
for sure that Hill was in fact there the whole time; he could have been gone
for a couple of hours, though McCarthy did not remember him being gone
for more than 15-20 minutes.'” (30 RT 7016-7017, 7021).

4. CRIME SCENE - APARTMENT

Bakersfield Police Department Criminalist Gregory Laskowski

described the apartment as he found it, noting in particular a blood-stained

T-shirt on top of a wooden steak knife lying on the floor of the living room

10 Detective Stratton testified on prosecution rebuttal that he had

spoken with McCarthy twice — on May 23 and again, after Stratton had
heard from Lori Hiler, on June 13 — and both times he confirmed that Hill
had been with him that day. (32 RT 7365-7368.) On cross-examination,
the defense brought out, first, that neither conversation with McCarthy had
been in person; and second, more telling for the defense, McCarthy told
Stratton that just the two of them, Hill and McCarthy, had been there; at no
time did he mention that there were 10 to 15 others in and out of the house,
as Hill testified. (32 RT 7369-7370.)
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near the entryway. (27 RT 6288.) The transfer pattern of the blood on the
T-shirt indicated that the knife had been wiped off with it. (27 RT 6289-
6290.)

Laskowski identified and described a group of photographs of the
bedroom, showing, inter alia, Manning lying cross-wise on the futon,
various bloodstains on and around her, glass shards from two broken bottles
and a pilsner glass, her plaid shorts on the floor, a fan on the floor, and
several CD cases. (27 RT 6298-6414.) In addition to the steak knife found
in the living room, the bedroom contained a long-bladed, “Miracle-Blade”-
like knife with a very-fine-serrated edge and a fork-pronged end, with blood
on it. Because the thin, surgical-steel blade was bent, Laskowski opined
that it was used as a stabbing rather than a cutting instrument. (27 RT
6314-6317.)

After describing the various blood stains found on and around the
victim in the photographs shown to the jury (27 RT 6317-6323), Laskowski
testified that Manning was in a prone position when the majority of the
blood spatter was formed, with her head on the surface of the futon, pressed
against the pillow on the south wall, and repeatedly struck by either glass
objects or the stabbing instruments. (27 RT 6323-6327.) It is possible that

the initial blow or blows were delivered while she was standing up, but they
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were sufficient to render her into a prone position so that there were no
vertical blood stains. (28 RT 6372.)"

The signs of struggle were confined to the bedroom. (28 RT 6352.)
The panties found the floor had no blood on them, and the sanitary napkin
within appeared to have menstrual blood on it. (28 RT 6359-6360.)

Criminalist Jeanne Spencer confirmed that neither the plaid shorts
nor the panties had any significant blood stains (though there was apparent
blood on the edge of the panties and seemingly-menstrual blood on the
sanitary napkin within it); and she could find no evidence of semen. (28 RT
6397-6403.) The blood on the bent, forked-tip knife found in the bedroom,
the steak knife and T-shirt found in the living room, and from some of the
broken glass pieces from the bedroom, were consistent with Manning’s
blood type. (28 RT 6405-6408, 6419-6421.) The blood samples were not
consistent with appellant Harris, Charles Hill, or Hill’s friends Anthony

Chappell and Michael Gonzales. (28 RT 6409.) A vaginal swab was

H On cross, defense counsel questioned Laskowski about his

failure to collect the cardboard backing of the legal pad found on the
bedroom floor. If the bloodstain on it was caused by a cut on the
perpetrator, then that failure prevented suspects, including defendant, from
being ruled out. (28 RT 6337-6339.) Laskowski did opine, however, that
this was from a splatter and not a drip because of the way it was deposited
on the cardboard and the other spattering in the surrounding area. (27 RT

6340.) The inference, presumably, was that it was therefore Manning’s
blood.
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positive for sperm, and there was semen in the urine found pooled between
Manning’s legs. There were also semen stains found on the bed underneath
the comforter found next to her on the bed. All of the foregoing except the
semen stain from underneath the comforter — which would have tended to
confirm that the sex was consensual -- were submitted to Cellmark Labs for
DNA analysis.'? Also submitted to Cellmark were controlled blood samples
from Manning, Harris, Hill, Gonzales and Chappelle. (28 RT 6423.)

There were apparent head hairs found in Manning’s hands and on
her left arm, some clenched in her fist, that were visually consistent with
being her hair. (28 RT 6410-6411.) The fact that these were not tested was
the subject of cross-examination by the defense, about which see post, at
pages 35-36.

Fingernail scrapings yielded no significant evidence. (28 RT 6440.)

According to Criminalist Laskowski, the apartment yielded no
evidence of a break-in. (28 RT 6348-6349))

5. DNA EVIDENCE
Charlotte Word, the Deputy Director of Cellmark Diagnostics (28

RT 6470), reported the results of their DNA testing on the controlled blood

12 There is nothing in the record to explain why the semen stain

from underneath the comforter was was not submitted to Cellmark.
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samples of Manning, Harris, Hill, Gonzales and Chappelle, and a piece of
the top of the maroon comforter from the bed, a piece from the center of the
comforter, some black fibers from a “fur-like” blanket on the bed, cellular
material from a urine sample, four anal swabs and four vaginal swabs. (28
RT 6489-6490.)

From the sperm fraction taken from an anal swab, there was DNA
from more than one individual; Hill, Gonzales and Chappelle were
excluded; Manning and Harris could not be excluded, but some of the male-
fraction results, while consistent with Harris, were below the level of
interpretation so she could not definitively state whether he was included or
excluded as a source. (28 RT 6494-6496.)

From the sperm fraction of the urine sample, the DNA was
consistent with Harris only, and consistent to a statistical probability of
1/1100 in the African-American population, 1/11,000 in the Caucasion
population; and 1/13,000 in the Hispanic population. (28 RT 6498.)

From the vaginal swabs, the non-sperm fraction was female and
Manning could not be excluded; the four males other than Harris were
excluded, and Harris was included to a statistical certainty of 1/410 million
for African-Americans, 1/1.6 billion for Caucausions, and 1/1.5 billion for

Hispanics. (28 RT 6501-6503.)
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The remaining samples, from the fur-like blanket and the comforter,
gave mixed, but non-definitive, results. Word did note that while the
samples from the swabs would have indicated semen deposited within 24-
48 hours, there was no such limit for the dried samples on the various
textiles. (28 RT 6498-6504.)

6. MEDICAL EXAMINER’S TESTIMONY

Forensic Pathologist Donna Brown conducted the autopsy of Alicia
Manning at 1 p.m. on May 21, 1997. (28 RT 6505, 5010.) There were four
distinct areas of significant blunt-force trauma along the left side of her
head of sufficient force that it crushed the tissues of the scalp, though it did
not fracture the skull. (28 RT 6313-6314.) There were shards of glass
embedded in the scalp, consistent with the pilsner glass found broken in the
bedroom. (28 RT 6316.) The vertical nature of some of the injuries and
horizontal nature of others indicated that she was struck from different
directions. (28 RT 6417.)

The blows to the head were sufficient to render her unconscious or
even to kill her; in addition, though, there were 57 stab wounds about the
front, side and back of the neck, and 20 superficial slicing marks along the

right cheek. (28 RT 6418.) Also along the right cheek was a deep, almost

bivalved stab wound, two inches long and three inches deep, running
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parallel to the right side of the jaw underneath the skin. (28 RT 6518-
6519.)

There were also 10 incised marks, as well a relatively superficial stab
wound to the left side of the abdomen; an irregular, angulated stab wound
across the front part of the neck, three inches long and deep, which cut into
the voice box area, both above and below it. This wound indicated more
than one stroke, because there four different areas in the neck above and
below the voice box that showed four different attempts to try to drive the
knife into her throat. (28 RT 6519, 6425.) There were, in addition, a
number of other scrapes marks on the left arm and along the left side of her
chest and abdomen, and a few cuts on her hands, especially the left one.
(28 RT 6529.) These, Dr. Brown testified on cross-examination, were
consistent with being defensive wounds; their relatively small number
indicated that she was unconscious “for quite a bit.” (28 RT 6546-6547.)

Brown, using photographs 155 and 250 from Exhibit 1-A, showed
the jury the wounds which were produced by the two-pronged, “Ginsu-
type” knife found in the bedroom, amounting to 16 of the 57 wounds to the
chin and the neck. (28 RT 6521-6522.)

All of her tissue surface areas showed vital reaction that indicates

that Manning was alive when the blows to the head were inflicted, as well
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as the stab wounds. This would be consistent with her having been
rendered unconscious from the blunt force blows to the head and then
stabbed, but it could have come in a variety of sequences. (29 RT 6565.)

Regarding the alleged rape, there was no vaginal trauma observed,
although Dr. Rrown related that in her experience with sexual trauma —
which consisted of two years’ work, 16 years earlier — it is neither common
nor uncommon to see vaginal trauma in sexual assault cases. (28 RT 6526,
6534.) Regarding the alleged sodomy, she did find three very small
contusions, or bruises, at, on, and in the anal verge area.”” (28 RT 6534-
6535.)

In conclusion, Dr. Brown averred that the cause of death was
bleeding from the multiple wounds, contributed to by the blunt injuries to
the head, within a period of minutes from when the injuries began to be
inflicted. (28 RT 6537-6538.)

7. CRIME SCENE - CAR
Criminalist Laskowski also investigated the burned car after it had

been impounded at the police department. He found no blood or serological

" The defense experts challenged the significance of these

bruises as indicators of rape, and the jury believed them, acquitting Harris
of the sodomy charge. Accordingly, this part of the prosecution’s case will
not be completely described. Dr. Brown’s further discussion of the alleged
sodomy appears at 28 RT 6535-6537.
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evidence, nor any patent or latent fingerprints. (27 RT 7328-6330.) He did
find the melted remains of a plastic container with a label indicating that it
at one time held a solution of 70% isopropyl alcohol. (27 RT 6331-6332.)
This was consistent with Fire Captain Embry’s having smelled alcohol in
the car at the scene of its burning.

8. THE POLICE INVESTIGATION

Detective Bob Stratton determined that Harris’s apartment was
8/10ths of a mile from Manning’s apartment, and 3/10th’s of a mile from
the scene of the car fire — less if you go through the apartment complexes
between them. (29 RT 6663, 6666.)

Stratton requested help from the Tulare Police Department in
contacting Charles Hill, asking them to look for injuries on his body.'* (29
RT 3382.) Stratton contacted him at about 8:15 in the evening of May 21,
and did look briefly for injuries while talking with him, on the visible
portions of his hands, arms, head and neck, but did not ask him to agree to

remove his shirt to determine if he had any apparent injuries or cuts to his

body. (29 RT 6682, 6702.)

1 Hill testified that the Tulare police officers came to his house

at about 5 a.m. on May 21, waking him up and informing him that Alicia
had been murdered. (30 RT 6959.)
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Criminalist Debbie Fraley, who’s first-trial testimony was read to the
second-trial jury, found few useable fingerprints. She did find some on the
outside of Manning’s burned car, which were neither Harris’s nor Hill’s,
but were not matched to anyone else. (30 RT 6872, 6874-6875.) In
addition, the prosecution and defense stipulated that a useable latent print
was lifted from a Bud Light beer can located and seized from Manning and
Bucholz’s bedroom; it was compared only with, and did not match, Harris,
Manning, Runnerstrom, Sexton and Chappelle. (30 RT 6890.)

9. HARRIS’S STATEMENTS TO THE POLICE

Stratton and other police personnel spoke with appellant Harris on
several occasions. In their first meeting on the afternoon of May 22, Harris
told Stratton that he had been home with Findley the entire evening of May
20, and had not been at the Ming Avenue apartment since Monday morning,
when he was there with Bucholz. He had been at their apartment only four
or five times, he said, and never when Bucholz was not there; and he denied
going back to the women’s apartment on Tuesday night. (29 RT 6689-
6690, 6707, 6709-6710.)

On May 30, Detective Richard Herman drove Harris to a lab for a
DNA blood draw. (29 RT 6757-6758.) Harris pressed Herman for

information about what had been found at the scene of the crime, and

28



Herman eventually mentioned that there was evidence found at the scene
that could be screened for DNA, and appellant’s demeanor changed from
cheerful and conversational to extremely nervous. Asked why, Harris
answered that he was afraid of needles. (29 RT 6759-6761.)

On the way back from the lab after the blood draw, Harris still
appeared nervous, and Herman asked him if he had ever had sexual
intercourse with Manning. After a few seconds’ hesitation, Harris stated
that he had, a couple of times — once in April, shortly after meeting her, in
her apartment, the second time on May 19, the night before her murder, at
around midnight. Asked why he had not mentioned this before, Harris told
Herman that, because of the nature of the case, he was trying to avoid
getting involved in it."”> (29 RT 6764-6768.)

On June 11, after Harris was arrested on the Torigiani burglary,
Detectives Stratton and Herman interviewed Harris again at the Lerdo jail,
secretly taping the conversation. (29 RT 6786-6787.) Harris waived his
Miranda rights and told them again that he and Manning had intercourse on

Monday night — the night before the murder — at between 11 p.m. and 1 a.m.

2 Regarding Harris’s reasons for not saying anything about

having sex with Manning earlier in the investigation, Herman admitted on
cross that the answer he relayed was a paraphrase, taken from his report
which was dictated anywhere from several days to two weeks after the
conversation. (29 RT 6775-6777.)
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He had called Manning during the day and asked her if it was alright to
come over later, and after Kristy Findley was asleep, he went over and had
intercourse with Manning, for about 15-20 minutes, on the living-room
floor. (29 RT 6788-6793.) Asked about his earlier statement to Herman
t having sex with Manning twice, Harris at first denied having said
that, and then, confronted by Herman with what he had said, he said again
that the first time was in April. (29 RT 6793.) Stratton then told him that
the lab people had advised him that they would be able to differentiate the
age of the semen samples, Harris said he’d only had contact with Manning
on Monday, not Tuesday, night. (29 RT 6794-6795.) Stratton then told him
that if the semen from Tuesday came back with his DNA, he would be
arrested for the murder. Herman said that if he was there Tuesday and had
sex with her and then someone came in after him, he should tell them now,
and Harris admitted to being there on Tuesday. (29 RT 6795-6796.) He
had called Manning and told her Bucholz was not coming home until 10
and asked her if he could come over, and she assented. He got there about
9, after Findley had come home and left, and had consensual sex with her,
removing the condom before ejaculating. (29 RT 6798-6799.)

Stratton told Harris that he did not believe that the sex with Manning

was consensual; and Harris stated that he did not kill her. Stratton then
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testified that, after being confronted and changing his story several times,
Harris said, “‘you guys are just conniving.” They told him he was the one
who was conniving. Then Stratton, in violation of an in limine order, told
the jury that Harris said “I’m conniving just like you’re conniving, but I
didn’t kill the bitch.”'® (29 RT 6799.) At no time did Harris admit to either
committing violence against Manning or stealing anything from her: the sex
was consensual. (29 RT 6807.) It was either at about 9 o’clock or later,
and they just talked briefly on the sofa, he asked her how things were with
her boyfriend, and they just went into the bedroom and they sex. (29 RT
6809-6810.) Without saying why, Harris said he tried to hurry the sex with
Manning.'” (29 RT 6818.)

Stratton asked again why he initially told them that the sexual
encounter with Manning was on Monday instead of Tuesday, Harris said

that he didn’t want to be anywhere near there on Tuesday. (29 RT 6811.)

e Not surprisingly, this statement was the subject of an

immediate in-chambers sidebar and a motion for mistrial, which was
denied. Instead, the court informed the jury that it was taking judicial
notice that “in our society young African-American males frequently use
the word bitch in a non-pejorative fashion ....” (29 RT 6803-6804.) The
court’s wholly insufficient response is the subject of a claim of error, post,
at pp. 272-274.

17 If, as noted previously, Harris believed Bucholz was coming
home at 10, then it is isn’t difficult to imagine why he might have been in a

hurry.
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10. THE TORIGIANI BURGLARY
Over defense objection, and despite the fact that appellant had been
convicted of it in the first trial, the prosecution was allowed to place in

evidence the facts related to the later, June 11, 1997 burglary of Bree

Tarigiani
1 Uligldlil.

At about 1 a.m. in the early morning of June 11, Ms. Torigiani
returned home to find things disturbed in her apartment and items, such as
her VCR, gone. When she turned from her living room to go back into the
kitchen to call 911, she heard someone inside the apartment and called out
her brother’s name. Within a second, a man whom she later identified at a
field show-up as Harris, came running from the hallway with her suitcase,
went directly to and out the front door, and she then called 911. (29 RT
6733-6736.)

Patrol Officer Dennis West heard the description of the perpetrator
and saw someone of that description inside the quad area of one of the
nearby apartment buildings, carrying a suitcase. (29 RT 6720-6722.) It was
Harris, and West found several items of jewelry and a Walkman-type radio
on him, and in the suitcase was a VCR and camera. (29 RT 6727-6728.)

He detained Harris until another officer brought Torigiani, who identified
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him as the burglar (on the scene and later in a line-up), and the items in the
suitcase as hers. (29 RT 6728, 6739-6740, 6748-6752.)

On cross-examination, Torigiani made clear that at no time in the
apartment did Harris advance toward her nor, indeed, even look in her
direction, and when she chased after him, he did not turn around to come
toward her or attack her. (29 RT 6743-6744.)

11. OTHER PROSECUTION EVIDENCE

Debra Cain, a friend of Harris, testified that in the time period which
included the spring and summer of 1997, Harris asked her if she was
interested in buying a VCR, but when they went to her apartment and
plugged it in, it did not work. (30 RT 6998-7000.) Regarding when this
took place, she stated that it was in early April, shortly after her
granddaughter was born, and denied that she told District Attorney’s
Investigator Bresson that it happened in May or June. (30 RT 7001, 7003.)
She remembered it was early April because she had just come back from a
checkup for her granddaughter. That would have been in April because
after the infant was over one month old, her mother took her to the
checkups. (30 RT 7004-7007).

Investigator Greg Bresson testified that when he interviewed Cain on

March 4, 1999 (nearly two years after the incident), she told him first that
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Harris tried to sell her the VCR in June of 1997, and then stated that was in
May. (30 RT 7027.) Bresson also searched her apartment, with permission,
to locate Manning’s missing TV and VCR, but neither was found. (30 RT
7025.) On cross-examination, however, Bresson acknowledged that the
mention of Tune was hefore he hegan tape-recording the interview; and that
she subsequently said on the tape, five separate times, that it was in late
April or early May, and before the Manning murder took place. (30 RT
7032-7035.)

The prosecution called Anthony “Amp” Denweed, who was a good
friend of appellant’s, and Denweed’s girlfriend Michelle Holiday, to show
that Harris had tried to sell them items from Manning’s apartment after the
incident. On the stand, Denweed denied that he told DA’s investigator
Clerico that Harris had tried to sell him a TV set after May 20; or that he
had told Michelle Holiday that; or that Harris tried to sell him a radio; or
even that he had testified in the first trial. (30 RT 7039-7043.)'* Holiday

also denied telling the investigator that Denweed had told her that Harris

18 Denweed did say, on cross, that the DA’s investigator took

from him a cell phone, two radios, and the pink slip to his truck, did not
give him receipt, and has not returned those items. (30 RT 7046-7047.)
Holiday confirmed the items seized, and characterized Clerico’s treatment
of them as hostile and angry. (30 RT 7058.) Clerico, characterized the
conversation as “professional and — but official and to the point.” (30 RT
7067.)
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had tried to sell him a TV set after the murder of Manning. (30 RT 7053-
7054.) She had told Investigator Clerico, she averred, that Harris had tried
to sell her some things, including a TV set and some baby items, but that
was when she was pregnant and before her baby was born in March, 1997.
It was Clerico that suggested that this took place after the murder — she did
not tell him that. (30 RT 7054-7057.)

District Attorney’s Investigator Clerico admitted that neither of the
two boombox-style radios that he seized at Denweed’s house belonged to
Buchholz. (30 RT 7064.) Holiday, he testified, had told him that Denweed
had told her after the murder that Harris had tried to sell him a TV;
Denweed, however, denied to him that it had happened, or that he had told
Holiday that it had. (30 RT 7065-7066.)

B. THE DEFENSE CASE

Preliminarily, there were several gaps in the prosecution’s case-in-
chief, and the police investigation. For example, neither Manning’s brown-
plaid shorts or panties found on the floor near her body were torn, and the
sanitary napkin was still attached by its adhesive to the panties, suggesting
that the panties and shorts had been removed voluntarily. (28 RT 6426-
6427.) Moreover, while there was blood on the oral swab, there was no

blood on either the vaginal or anal swabs. (28 RT 6437-6438.) Some

-35-



apparent head hair found clenched in Manning’s fist and on her left arm
was consistent with her hair, and was obviously not Negroid hair, but was
not compared with Hill’s hair, even though it could have come from any
light-haired person.” (28 RT 6410-6411, 6439-6440, 6449-6450.)
Similarly, the fingernail scrapings vielded no significant evidence in the
form of obvious hair or fiber, but Criminalist Spencer failed to send the
scrapings to Cellmark for DNA testing. (28 RT 6444.)

Dr. Brown, the prosecution’s forensic pathologist, agreed with
defense counsel that the stabbing here was consistent with a rage killing
because it is all patterned about a particular area of the body, with poking in
a spoke-wheel sort of placement. (28 RT 6342-6343.) On redirect, she
stated that “rage killing” meant savage, and agreed with the prosecutor’s

statement that such a characterization was “simply descriptive of the extent

1 There was a small piece of Negroid hair on the one the

pillows (the one shown in Photo No. 46), on the side of the pillow facing
the wall and opposite from the blood spatter. It was too small to
microscopically compare with appellant’s hair (28 RT 6451); the presence
of the hair on the pillow, however, even if it were appellant’s, is as
consistent with the defense theory of the case as the prosecution’s. Indeed,
it is more consistent with the defense theory, because if the entire
engagement between them was forced rather than voluntary, it would be
more likely to have been on the same side of the pillow as the blood spatter,
while if they had intercourse voluntarily and her head was on the pillow and
he were above her, it is more likely that a small piece of his hair might end
up on the far side of the pillow.

-36-



and nature of the injuries inflicted.” It did not necessarily imply any
relationship between the victim and the perpetrator. (28 RT 6578.) On re-
cross, however, she agreed with the defense that frequently — more than
50% of the time — rage killings do involve people in a relationship. (28 RT
6585-6587.)
1. POLICE INVESTIGATORY FAILURES

In his cross-examination of Detective Stratton regarding Stratton and
Detective Herman'’s interview with Harris on June 11, after his arrest on the
Torigiani burglary, defense counsel brought out that Stratton had not asked
Harris where in the bedroom he had sex with Manning on May 20, whether
he saw anyone as he left and walked home, what route he took, or how long
it took him to get there. (29 RT 6813-6814.)

In addition, with respect to Stratton’s initial interviews with both
Harris and Hill, the defense brought out that in neither case did the police
ask the men to take off their shirts to see if there were scratches or cuts on
them in non-obvious locations. (29 RT 6702-6703.) At a later time, Harris
voluntarily removed his shirt to show the lack of injuries. (29 RT 6703.)

During the prosecution’s rebuttal, when Detective Stratton was
reviewing the two conversations he had with Pat McCarthy, Hill’s alibi

witness, the defense brought out that both conversations were by phone, not
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in person. (32 RT 7369.) Moreover, when asked to describe how one tests
alibi witnesses, Stratton admits that the best way is to get as much detail as
possible from each individual, and to do the interviews as close in time as
possible. While Stratton was able to claim that taking the interviews closely
in time was not possible, he could not explain why he did not take a detailed
summary from Hill about what he did with McCarthy; nor did he do that
with McCarthy in their first interview. (32 RT 7369-7375.)
2. DEFENSE MEDICAL EXPERTS

Dr. Marven Ament, a professor of pediatrics at UCLA and an expert
at pediatric gastroenterology, serves as an expert on anal injuries on the
medical center’s sexual abuse team. (31 RT 7080-7082.) His testimony
was presented for the most part to rebut the charge of sodomy; that he did
so successfully is reflected in the jury’s not guilty verdict on that charge.
Accordingly, a detailed description of that testimony is unnecessary to this
appeal.

Dr. William Stanley was an obstetrician and gynecologist and
infertility specialist. While it had been a decade since he had done rape
examinations on live victims, he testified that he kept abreast of the

literature on consensual and non-consensual sex, including studies of and
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physical findings on the victims of non-consensual sex, including chemical
markers, DNA markers as well as physical findings. (31 RT 7129-7132))

Dr. Stanley’s report of statistical studies of visible injuries in cases of
rape showed such a wide variance, from about 40% up to 98%, that there
was little little more than a weak inference that an absence of physical
markers suggested an absence of rape. (31 RT 7142, 7145.) On cross-
examination, Dr. Stanley testified that both vulvar signs of injury and other
signs on the rest of the body, such as scratches, scrapes, stabbing or cut
wounds, or bludgeoning injuries, appeared in 80% of cases.

On re-direct, Dr. Stanley stated that he saw no evidence of non-
consensual sex, and that he would have expected to see injuries around the
vaginal opening, the region between the vagina and the rectum, tears of the
vulva in the vaginal region, or other injuries involving the uterine, cervix or
the lower portion of the womb. Many believe, Stanley explained, that when
sex is non-consensual, the uterus and cervix do not move in a normal
manner, so that damage from the penis occurs to the cervix. This can be
seen microscopically and with special imaging techniques, but those tests
were not performed here and he did not see from the autopsy reports that
there was any damage to the cervix. (31 RT 7153.) When challenged by

the prosecutor that one can’t really say for sure whether you would expect
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to see cervical trauma if Manning were raped, Dr. Stanley reiterated that
based on his experience and reading of the literature, you would. (31 RT
7154.) Neither, he said, did he see in the reports that there was any of the

evidence of trauma to vaginal or vulvar areas that is commonly found in

cases of rape. (31 RT 7157)
3. THE TWO PERCIPIENT WITNESSES

There were two percipient witnesses whose testimony undercut
Hill’s alibi: Lori Hiler, who saw someone she initially identified as Charles
Hill carrying a TV set toward where Manning’s car was parked on the night
of Tuesday, May 20; and Loli Ruiz, who was pretty sure she saw Hill
pulling in and parking Manning’s car in the early evening of May 20.
According to Detective Stratton, both witnesses picked Hill’s picture out of
a photo lineup. (31 RT 7344.)

(a) Lori Hiler

On the evening of May 20, Lori Hiler spoke with Ray White, another
neighbor of Manning’s, in the pool area of the Ming Avenue Apartments.
Hiler told White she would come to his apartment for a drink after she put
her son to bed. They left the pool area at about 9:00 p.m. and she left for
White’s at about 10:08 p.m. by the clock on her microwave. (31 RT 7183,

7238-7240.) As she was walking in front of the building housing
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Manning’s apartment, Hiler passed by a man carrying a TV set toward the
carport. (31 RT 7182-7183.) Although she did not remember the race of
the man by the time of the trial, she did, when Charles Hill’s picture was
published in the newspaper about two weeks after the murder, identify him
as that man. (31 RT 7186.) She also saw Manning’s car, with the dome
light on and the door open a little bit. (31 RT 7187-7189.) When this was
reported to Detective Stratton, he showed her a photo lineup and she
identified the picture of Hill, writing on the copy of the line-up, “I saw him
with the TV on Tuesday night.” (31 RT 7191-7192; People’s Exs. H. H-2.)

Hiler testified that when she spoke with Stratton the next day, she
wasn’t sure if it was the same man or not, but the defense did confirm with
her that when she saw the photo lineup, she made no objection that all of
the men appeared to be Caucasian, and she told Stratton that she believed
then that the person she saw was Caucasian. (31 RT 7193.)

She began to have doubts when she saw appellant’s picture in the
newspaper, identified as the suspect, and her boyfriend kept asking her if
she was sure the guy was white. She initially described him to Stratton as a
white male, about 6' 2" or 6'3" tall, with blond or brown shoulder-length

hair, and heavy-set. (31 RT 7231.) Harris, in contrast, was described in
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the probation report following the first trial, as 5'10" tall and 185 lbs., with
black hair. (See Probation Officer’s Report, filed January 7, 1999.)

The prosecutor’s cross-examination made much of confusion
regarding chronology — not of the event, to begin with, but of when Hiler
saw the picture and reported her identification of Hill to her apartment
house manager and then to Stratton. Much was made also of the seeming
inconsistency of her having first said that she that her initial reaction was,
“gosh, that’s the guy I saw carrying the TV” and her statement to Stratton
that it took her a while to place who that picture depicted and where she had
seen him before. (31 RT 7214-7215.) She explained, however, that on
first seeing the picture, she recognized Hill as someone she had seen around
the apartments, but a couple of days later, when she read an article about the
TV having been stolen, she realized the person carrying the TV appeared to
be the person in the newspaper photo identified as Hill. (31 RT 7216-
7219.)

The prosecution then sought to shake Hiler’s story about when she
saw the man carrying the TV. On the stand, she had said she was quite sure
that it was right after she left her apartment to go have a drink at another
apartment in the same complex, and that she looked at the digital clock on

the microwave and it read “10:08.” (31 RT 7220.) Moreover, it was then
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because she was walking alone at the time, and her later trip back to her
apartment and then back to the neighbor’s she was accompanied by the
neighbor, Ray White. (31 RT 7220-7221.) When asked why, when she was
first speaking with Stratton, she told him that it might have been the second
time she was walking from her apartment to White’s, she explained that
while she was speaking with Stratton, White came up and reminded her that
he had accompanied her on the second trip, so she was sure she saw the
man carrying the TV on the first trip to White’s apartment. (31 RT 7220-
7223))

Also on cross, while Hiler admitted that she at trial was not sure who
it was carrying the TV, when she was shown the photo lineup on June 9 she
thought it could have been Hill. (31 RT 7223.) Moreover, contrary to the
prosecutor’s suggestion, it was not when she saw the picture of Harris that
she began to doubt her identification of Hill, it was when she read that they
had someone else, Harris, in custody. (31 RT 7226.)

The prosecutor then sought to impeach Hiler with the contents of an
interview that he and Investigator Bresson conducted with her in December,
1998, during the first trial. He noted that he told her that she wasn’t sure
who the person was that she saw, that she was in a hurry because she had

told Ray White that she would be over at 9:00 (rather than 10:00). Hiler
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responded on the stand that it was 10:00, an hour after they left the pool
area at 9:00, and if she said it was 9:08, she was confused about the time.
(31 RT 7236-7238.) She then described in detail the chronology leading up
to her leaving her apartment to walk to White’s at 10:08. (31 RT 7238-
7240.) The prosecutor persisted in his impeachment (even ta the extent of
the court sustaining three asked-and-answered objections), but Hiler pointed
out that she told Stratton in her first conversation with him, two-to-three
weeks after the murder, that it was 10-10:15 p.m. (31 RT 7242-7249))

On redirect, defense counsel brought out that when she told the
prosecutor, the day before she testified in the first trial, that it was an hour
earlier, the prosecutor never pointed out to her that she had told Stratton it
was 10 o’clock in their post-murder interview. (31 RT 7251-7256.)*°

Defense counsel showed Hiler the two Bakersfield Californian
pictures that had been published of Charles Hill. She was unsure which one
triggered her memory, but confirmed that she told Stratton then that the

perpetrator was white, approximately 28-30 and approximately 200 Ibs.,

62" to 6'3", heavyset with a very big build and straight blond hair, all of one

20 During the prosecution’s rebuttal case, and over defense

objection, the prosecution was allowed to play portions of the December,
1998 interview of Hiler by the prosecutor and investigator Bresson. (32 RT
7378-7387).
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length, and that she saw him carrying a 19-inch television set (the size of
the one missing from Manning’s apartment), and this was within a minute
of seeing Manning’s car in the carport. (31 RT 7256-7263.)
(b) Loli Ruiz

Teodula (Loli) Ruiz also lived, in 1997, at the Ming Avenue
apartments. (31 RT 7308.) On the night of the murder, when the police
first came to her door at 2:30 a.m., they did not tell her what had happened
but only asked her if she had seen or heard anything, and she told them no.
(31 RT 7309-7310.) Later, when she was speaking with her cousin, she
remembered that, on Tuesday, between 5:15 and 5:30, she saw a white man
pull Manning’s green Ford Escort into the carport. It was noticeable both
because the driver seemed to hesitate while pulling into the space, and then
parked at an angle. (31 RT 7313.) There was no one with him.>' (31 RT
7315.) Although his baseball cap kept her from seeing him well, she later
picked Charles Hill’s picture out the photo lineup as the person who most

resembled the man she saw, at least as to his cheek and chin. (31 RT 7322.)

2 The fact that there was no one in Manning’s car with the man,

who presumably was Hill, precludes Ruiz having seen this on Monday, as
Manning was with him on Monday when they returned from dinner with his
father. (30 RT 6953, 6960.)
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The prosecution’s impeachment focused on Ruiz’s failure to mention
this to the police on the night of the incident, and on the fact that Ruiz
initially told Detective Stratton that she wasn’t sure whether this happened
on Monday or Tuesday. Ruiz explained that when the police got her out of
bed on the night of the murder, she was not thinking clearly, and it did not
pop into her head until the next day. (31 RT 7326-7328.) Regarding what
day it was, she knew it was Tuesday because her daughter was at the pool at
the time, and she did not let her daughter swim on Mondays at that time
because of the volume of homework she had on Mondays. (31 RT 7317,
7331.)

Detective Stratton testified that when he first spoke with Ruiz, she
first said she was pretty sure she saw the car drive up and park on Tuesday
night (i.e., May 20), then said she could not say for sure whether it was
Monday or Tuesday, but was leaning toward Tuesday. When he spoke with
her the second time, she was thinking it was Tuesday but was still not 100
percent sure. (32 RT 7350-7351.)

Hill, however, had testified that he and Manning returned from
dinner with his father on Monday, he had parked the car at the other end of

the parking lot from the carport nearest her apartment that she usually used.
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(30 RT 6979) This supports Ruiz’s testimony that she saw him park the car

on Tuesday.

4. THE MAN AT THE SCENE OF THE CAR
ARSON

Christopher Bourgoine worked as a seasonal fire-fighter for the
Bureau of Land Management. On May 20, at about 11 p.m., he was sitting
in his car in the alley behind his apartment, speaking with his then-
girlfriend, when he heard a “phoof” noise, looked around, and then noticed
in his rear-view mirror a fire. (31 RT 7271-7274.) He told his girlfriend to
call 911, grabbed a fire extinguisher out of his car and ran toward what he
thought was a fire in a dumpster, but turned out to be in a car behind the
dumpster.

As Bourgoine was spraying the fire through the open driver’s
window, he saw over his right shoulder a guy who seemed to come over the
fence, who came running up to him and saying, as Bourgoine related it,
“good job, good job did, did you see anybody, who did this, and stuff like
that.”** (31 RT 7276-7277.) This fellow seemed nervous, asking

Bourgoine three or four times whether he had seen who set the fire. (31 RT

22 This person seemed to come over the fence, Bourgoine later
g

explained, because Bourgoine heard the sound of someone landing on the
pavement, and did not see him come up the alley. (31 RT 7286.)
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7278-7279.) Bourgoine described the nervous fellow as about 3 inches
shorter than his own 6 feet, with dark curly brown hair, a “Magnum P.1.”-
like thick mustache, in his late-twenties or early-thirties, and white. (31 RT
7279-7281.)

Bourgoine, who had lived in his apartment for about two vears had
never seen this person before, and had not seen him in the two years up
until he recently moved from there. When others from the neighborhood
arrived at the scene, this fellow continued to ask people in the crowd if they
had seen who did it.”> When, however, the fire investigator arrived and
began asking questions, this person disappeared within minutes. (31 RT
7280-7283).

Bourgoine’s twin sister, Gloria Bourgoine (who will be referred to as
“Gloria” to distinguish her from Christopher), lived in the same apartment
as her brother, and when Christopher’s girlfriend ran into the house and said
a car was on fire, Gloria went into the alley and watched her brother put it
out. (31 RT 7293-7295.) A few minutes later, while her brother was still
putting out the fire, she saw the same man, the white male with brown

shoulder-length hair and a mustache, come up. He did not look like he

3 In addition, this unidentified person, Bourgoine testified, was

the only one, in the crowd that gathered in the alley, that he did not
recognize as someone from the neighborhood. (31 RT 7285.)
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belonged there, because he was very clean-cut looking and he just appeared
out of nowhere. (31 RT 7295.) Although he said he lived in one of the
houses behind their apartment complex, she also had never seen him before,
and has not since, and she also characterized him as acting nervous and
continually asking if anyone had seen who started the fire, what happened,
and the like. (31 RT 7296-7297.)

C. TIMELINE EVIDENCE

Prabhjeet (Jerry) Singh lived next door to Bucholz and Manning; his
apartment shared a landing with theirs. (29 RT 6589.) On the night of May
20, he was home in the evening. He intended to go out at about 10:10 to
meet a friend at the racquetball courts, when he heard someone go up and
down the stairs three times (that is, three round-trips up and down). During
the period prior to his leaving, Singh heard nothing untoward from
Manning’s apartment — no screaming, no glass breaking, no furniture being
moved about. (29 RT 6603.) The two apartment living rooms are separated
by a stairwell, so they do not share a common wall. (29 RT 6601-6601.)

Just before Singh left his apartment at 10:10, he heard the women’s
apartment door being opened, and about five seconds later he opened his

door and somebody, of indeterminate race and gender, was at the bottom of
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the staircase and turning left.”* (29 RT 6592-6793.) By the time Singh got
to the bottom of the stairs, that person had vanished. (29 RT 6593.) When
he went to the carport for his car, Manning’s car was there, but nobody was

near it. The dome light was on, and as he walked near it, he saw a TV set

VCR. (29 RT 6596-6597, 6606.)

James Ave, another resident of the Ming Avenue Apartments,
testified that either at 7:30 when he left his apartment or at 10 when he
returned, he also saw Manning’s car in the parking area closest to her
apartment, with the dome light on. (28 RT 6457-6459.) Although he
wasn’t sure which time he saw it, on cross examination he indicated that,
because of the brightness of the dome light, it must have been at the later
time—10 p.m.—that he saw it. (28 RT 6464.)

If these two witnesses are correct about the times that they saw the
car, the dome light was on by about 10, and the TV and boombox were in

the car by 10:10 p.m.

24 On the question of what time Singh left his apartment,

defense counsel had him review his testimony from the first trial to refresh
his recollection about what time he left. Singh acknowledged that he said
then it was between 10:10 and 10:15, but closer to the former; and he was
now saying it was exactly 10:10. (29 RT 6608-6609.)
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Zenobia “Kristy” Findley, Harris’s girlfriend, shed more light on the
time line. Harris lived in an apartment with Findley and her brother, and
she indicated that she had concerns that Harris was involved with or seeing
Thea Bucholz. (29 RT 6613-6614, 6618-6619.) On May 20, according to
what she told Detective Stratton, Findley got off of work at 8:30 p.m., and
withdrew money from an ATM at a 7/11 store at 8:48 p.m., and got home a
few minutes later, at approximately 9:00 p.m. She told Harris, who was
there, that she was going to a friend’s house and would be back, and left at
9:15-9:20. (29 RT 6222-6228, 6683-6685.) She got a page from Harris
asking when she was coming home, and then shortly after a second page at
10:56. She left her friend’s and returned home 10 minutes later, at about
11. Stratton’s report states that she told him she got home at 11:30 (29 RT
6687), but Findley insisted on the stand that it couldn’t have been that late.
(29 RT 6628-6633, 6635, 6645.) It would only have taken her 5-7 minutes
to get home from her friend’s. (29 RT 6649.)

On cross-examination, Findley explained that there was nothing
unusual about the page or in Harris’s voice when they spoke; he paged her
often when she was not at work but not at home, so it was not at all unusual
for Harris to see Findley at 9 and then page her a couple of hours later. (29

RT 6635, 6643-6344.) When she got home, he was on the balcony, listening

-51-



to music, and when they spoke there was still nothing unusual or different
about his tone of voice or appearance. (29 RT 6635-6636.)

In terms of the timeline, Harris was at home when Findley left
between 9:15 and 9:20 p.m, and again at 11 p.m. Stratton’s notes of his
interview with Findley suggest an even earlier time for her departure. She
told Stratton that she got home shortly after the 8:48 timestamp on her ATM
receipt, spoke with Harris only briefly and gave him a beverage, and then
left for her friend’s house (29 RT 6685), which would have left Harris free
at very nearly 9 p.m.

Accordingly, the time line for all this to happen — Harris walking to
Manning and Buchholz’s apartment, having sex with Manning (whether
consensual or otherwise) and, according to the defense theory, Harris
leaving and Hill coming in, killing Manning, and then carrying the stolen
items out to the car and leaving, could have been from as early as 9:00 to
about 10:10 p.m.”

D. DELIBERATIONS AND VERDICT

The jury retired to deliberate at 9:02 a.m. on June 30, 1999, was

excused for lunch from 12:02 to 1:32, and returned its verdict at 3:45 p.m.

2 The prosecutor, in his first closing argument, asserted that

everything happened “in 40 minutes, basically, 45 at the very outside.” (33
RT 7487.)
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the same day. Including the time to notify the court and counsel and
reconvene for the verdicts, the deliberations consumed 5-1/4 hours. (15 CT

4028-4032; 34 RT 7698, 7703.)

IL. PENALTY PHASE

A. PROSECUTION’S CASE

The prosecution introduced victim-impact testimony from Manning’s
father, Lee Manning (34 RT 7770-7775), and then proved several priors.

Beatrice Thompson was the victim of a purse-snatch in February,
1997, near a 7-11 store. Ms. Thompson testified that after she left the store
and was crossing the street toward her apartment, Harris asked her for her
purse, and when she refused, grabbed it from her and ran away. (34 RT
7779-7781.) She identified Harris after she saw a photo of him in the
newspaper. (34 RT 7776, 7779-7780, 7783-7789.) In addition, Bakersfield
Police Detective Kevin Legg testified that Harris could be seen in the
store’s security video. (34 RT 7813.)

The prosecution also introduced documentary evidence of three prior
convictions: a 1990 conviction for first-degree burglary; a 1988 conviction

for possession of cocaine; and a 1998 guiity plea to possession of a
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controlled substance. (People’s Exhibits 10, 11, 19; discussed at 34 RT

7820-7823.)

B. DEFENSE CASE

1. APPELILANT’S BACKGROUND AND FAMILY
LIFE

Appellant’s mother, Jerlene Harris, explained that Willie was the
youngest of six children, all of whom were at least 7 years older. (35 RT
7851.) His father died when he was six weeks old, and two years later she
went back to work to get off of welfare, and a man next door watched
Willie while she was at work and his siblings in school. When his oldest
sister, Delora, got home from school, she helped care for him. (35 RT
7852-7854.)

Willie was always “hyper” and had difficulty being still, but always
stepped into intra-family arguments with a joke, because arguments made
him nervous. (35 RT 7857-7858.) He was always very positive, and
awoke each morning with a smile. (35 RT 7858.) Although he had many
girlfriends, he was very polite and never violent with them. (35 RT 7857.)

Appellant’s sister, Delora Harris, continued the story: After she
noticed Willie clinging to her as they passed the neighbor’s house who

cared for him, she left school one day at noon and found them beating him.
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(35 RT 7862-7863.) And though her mother sent Willie there with
breakfast and lunch each day, he would come home starving. (35 RT
7864.) Once, when Willie was about two-and-a-half, he was accidently left
behind after a family reunion at the park — the girls thought he was with the
boys, and vice-versa. Willie managed to find a policemen and direct him to
their home, but no one was there because they were all out looking for him,
but luckily their mother’s aunt’s house was across the street. (35 RT 7865-
7866.)

They were very close: When Delora was at an out-of-town college,
when Willie was 7-8 years old, she would come get him every Friday and
bring him home every Sunday, and after she returned to live in Bakersfield,
he would call her and come over nearly every day. (35 RT 7866-7868.)

Delora continued the theme of their mother, reporting that, except for
some minor altercations in elementary school, since he was 18 she never
knew Willie to have been in a fight or to lose his temper, and in family
situations, he was the mediator. (35 RT 7869-7870.) He did, however,
through another family member, get involved with crack cocaine when he

was 16 or 17. (35 RT 7877.)
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2. THE ABSENCE OF VIOLENCE

A number of witnesses picked up the theme of appellant’s complete
lack of a history of violence.

Dracena (Kizzy) Smith is Delora’s daughter and appellant’s niece,
but is only 8 years younger than he, and she considers him more a brother
and friend than an uncle. (35 RT 7879-7880, 7887.) She related that when
someone Willie knew and did not approve of gave her a “cavie” to smoke
(finally chopped crack cocaine smoked in a cigarette), he sat her down and
told her all of the bad things about drugs, and she has never smoked another
one. (35 RT 7882.)

In response to a question about whether he was ever violent, Kizzy
related an incident with a girlfriend of his that Willie was involved with,
who, once when they were kissing, “hawked up” some phlegm from her
throat as he was moving forward for another kiss and spit it into his mouth.
Willie just calmly told her something like “I ain’t trippin’ on you no more”
and walked out and went home. (35 RT 7882-7884.)

Kizzy also noted that, while Willie hung around with some of the
bad boys in the neighborhood, he never joined a gang. (35 RT 7886.)

Mostly, she said, he always wanted to be loved and for everyone to feel like

a family. He just had a high need for affection, so if his main girlfriend was
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at work, he would look for someone else to be with, to have a conversation
with, or to hold. (35 RT 7885-7886.)

Karisha James grew up and was friends with appellant’s niece Kizzy,
and was the one described in the spitting incident. She testified that she met
appellant when she was about 16. She became friends with him, and
though they were just friends, she confirmed Kizzy’s story that once, when
they were kissing, Willie accidently bit her lip, and she “hawked up a lugie”
and spit it in his mouth. She also took a lighter and burnt him with it, but he
did nothing, said he was sorry and didn’t know he bit her. They remain
friends to this day, and she has never known him to be violent. (35 RT
7949-7952.)

Appellant’s girlfriend at the time of the Manning murder, Kristy
Findley, lived with Willie from January, 1996 until he was arrested in June,
1997. She related that he was playful and full of energy, over-hyper, and
the drugs he used would slow him down somewhat, make him stay at home
and then go to sleep. (35 RT 7895.) When they would argue, he would not
stay around, and their arguments never escalated to violence. Findley did
hit him, and he once called the police on her, but he never hit her back, and

she never saw him in a fight. (35 RT 7895-7896.) Most of their fights were
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about his being unfaithful, but, she said, she still loves him. (35 RT 7896,
7899.)

Avonda Jones had a six-to-seven-month relationship with Harris
from which a son was was born. She repeated the theme: while they were
together, she got upset with him, hut he never got upset with her, and he
was never violent. If he got mad, he would just walk away. (35 RT 7943-
7946.)

The defense read the testimony of Tamika Hall from the first trial,
because, though under subpoena, Hall could not be found. Hall is the
cousin of Sonia Green, who lived at Hall’s house when Harris was her
boyfriend. Harris at first just visited there, and later came to live with them
for three to four months. (35 RT 7955-7957.) Hall never saw appellant
angry or exhibiting signs of violence; rather, he remains a great friend to
her. He’s nice, very funny, and she has never seen him any other way. (35
RT 7958.)

3. THE DEFENSE PSYCHOLOGIST

Dr. Cecil Whiting, a clinical psychologist, had extensive experience
working with the California Youth Authority, the Baldwin Park Police
Department and the Fresno District Attorney. (35 RT 7901-7904.) He was

asked by the defense to do a mental status examination of appellant, and
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conducted extensive interviews with him and with members of his family,
as well as psychological testing. (35 RT 7904.)

Dr. Whiting administered four tests to Harris. (35 RT 7907.)
Viewing the results, he concluded that Harris showed no major deficits,
although he had a mild impairment in long-term memory. That shouldn’t be
present in someone of Harris’s age, suggesting to Whiting repression as a
psychological 1ssue. There was probably a mild impairment in
concentration, and Harris was easily distracted, but that is to be expected
with someone previously assessed with having attention deficit
hyperactivity disorder. (35 RT 7911). The ADHD, Dr. Whiting thought,
came not from neurological causes but from the fact that, because his
mother went back to work, he was raised by his five brothers and sisters,
and so was getting inconsistent messages from five different people. (35
RT 7917-7918.)

Regarding Harris’s social history, Dr. Whiting related that Willie
found out as an adult how his father really died: he was a well-known street
hustler and pimp in Bakersfield and he was murdered by a woman with
whom he was having an affair. (35 RT 7914-7915.) When asked about
this, Willie said he didn’t know how to feel, which was a strong sign of

sensory numbing and repression. (35 RT 7915.) A person who represses
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has a tendency to compensate, and one of those is Willie’s verbal
impulsivity. (35 RT 7915-7916.) By answering a question before it is
completed, he might not get a question that he would have difficulty with,
or is painful, so he covers what is going on with a lot of talking. His
friendliness, too, is a cover for the repression and psychological pain. (35
RT 7916.)

Another result of the group parenting by his siblings can be seen in
Harris’s adult relationships with women. Both of his two adult girlfriends
were dominating women — Sonia, a former girlfriend, cut him with a box
cutter, and Zenobia (Kristy) tried to change him, moved him away from his
home to Stockdale, and hit him — including once when he tried to leave her
— and yet he stayed with them. (35 RT 7919-7921.)

Dr. Whiting then described the results of a number of other tests he
administered, al<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>