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INTRODUCTION: THE WEAKEST LINK

This capital case involved a robbery and murder which occurred in 1995. Trial

began in October 1998.

The year is significant. In 1989, nearly ten years earlier, the United State Supreme
Court held that the Eighth Amendment permitted the state to execute defendants who
were mentally retarded. (Penry v. Lynaugh (1989) 492 U.S. 302.) In 2002, four years
after trial in this case, the Supreme Court addressed this issue once again, but this time
concluded that “[b]ecause of their disabilities in areas of reasoning, judgment, and control
of their impulsés, however, [the mentally retarded] do not act with the level of moral
culpability that characterizes the most serious adult criminal conduct. Moreover, their
impairments can jeopardize the reliability and fairness of capital proceedings against
mentally retarded defendants.” (Atkins v Virginia (2002) 536 U.S. 304, 306.)
Accordingly, the Court overruled Penry and held that the Eighth Amendment precluded

the state from executing the mentally retarded.

As noted, trial here occurred in 1998, squarely in the time period when execution
of the mentally retarded was deemed permissible. As discussed more fully in the

statement of facts, all parties agree that John Morris, Patrick Wilson and appellant Gary



Grimes broke into the home of Betty Bone in Shasta County to commit robbery. All
parties also agree that during the robbery, John Morris killed Mrs. Bone. Thus the

prosecutor conceded repeatedly during her closing argument that Mr. Grimes was not the

actual killer.

As the penalty phase evidence would later show, Mr. Grimes was given a series of
psychological tests after his arrest including the Wide Range Achievement Test, the
Weschler Memory Scale III, and the Raven’s Colored Progressive Martrices test;
defendant tested mentally retarded or severely impaired in virtually all levels. His overall
IQ was 73, his working memory score was 67, his Wide Range Achievement test score
was 62 and he generally tested in the range of a third to fourth grader. According to the

testing, Mr. Grimes should have been placed in special education classes when he was a

child.

And that is exactly what happened. Special education was new to Modesto in
1975; the school district selected 12 of its neediest children out of 3000 for the special
education program. Gary Grimes was one of the 12 children selected. Several of Mr.
Grimes’s special education teachers testified in the penalty phase. When Mr. Grimes was
in the seventh and eighth grades, he was reading at the level of a seven year old. His

teachers remembered him as a passive and quiet child who would follow more aggressive



children. Perhaps for obvious reasons, and as state witnesses at trial would themselves

confirm, Mr. Grimes’s nickname was “Slow.”

Morris, Wilson and Grimes were all arrested within days of the offense. The day
after his arrest, Morris -- the actual killer -- committed suicide in his jail cell. That left

Wilson and Grimes. Wilson eventually pled guilty and the state agreed not to seek death.

As to Mr. Grimes, the state initially made clear it had decided “not to seek the
death penalty . .. .” (4 CT 667.) Later, when a replacement district attorney changed his
mind and decided to seek death, he gave Slow a total of 21 days within which to either
plead guilty to murder or face death. Of course, as the Supreme Court noted in Atkins, the
impairments of the mentally retarded “can jeopardize the reliability and fairness of capital
proceedings against mentally retarded defendants.” (Atkins v Virginia supra, 536 U.S. at
p- 306.) Here, when Slow did not plead guilty at the end of this 21-day window, the state

-- true to its word -- shifted positions and sought his death.

Trial began nearly 16 months later. Prior to trial defense counsel made clear that
Slow was finally ready to plead guilty. Of course, 16 months earlier, Mr. Grimes could
have entirely avoided a death sentence by pleading guilty to murder. According to the

prosecutor, however, with the trial date looming, it was too late. A plea would no longer



satisfy the state; the state continued to seek death. But because there was no defense to
the murder charges themselves, defense counsel nevertheless formally conceded Mr.

Grimes’s guilt to the jury in both his opening and closing arguments.

Ultimately, the only person the state placed on death row for this crime was

“Slow,” Gary Grimes. This appeal follows.

As this case winds its way through the state post-conviction system, of course, this
Court will do its best to locate, appoint and pay habeas counsel for Mr. Grimes. And
because the trial here occurred prior to Atkins, funds will no doubt be requested to
investigate and present an Atkins claim and the claim will be extensively investigated and
thoroughly litigated in state habeas proceedings. But as discussed below, there should be
no reason to even reach such a proceeding; given that all parties recognized defendant
was not the actual killer, there are numerous reasons on the face of the appellate record to
reverse both the special circumstance and penalty phase verdict the state was able to

obtain against “Slow” Gary Grimes.



STATEMENT OF THE CASE

On February 15, 1996, the Shasta County district attorney filed a six-count

information against appellant Gary Grimes. (2 CT 183-189.) The information charged as

follows:

)

2)

3)

4)

5)

6)

Count one charged an October 18, 1995 murder in violation of Penal
Code section 187. (2 CT 183.) The information added robbery and

burglary special circumstance allegations as to this count. (2 CT
186-187.)

Count two charged an October 18, 1995 robbery in violation of
section 211. (2 CT 184.)

Count three alleged an October 18, 1995 burglary in violation of
section 459. (2 CT 184.)

Count four alleged an October 18, 1995 conspiracy to commit
robbery in violation of section 182. (2 CT 184-185.)

Count five alleged an October 15, 1995 conspiracy to commit
burglary in violation of section 182. (2 CT 185-186.)

Count six alleged an October 15, 1995 vehicle theft in violation of
Vehicle Code section 10851(a). (2 CT 186.)

As to counts one through five, the information added enhancing allegations that (1)

great bodily injury was inflicted on an elderly person in violation of section 1203.09(a)

and (2) defendant committed the offenses while on parole in violation of section



1203.085(b). (2 CT 187.) As to counts one through six, the information added enhancing
allegations that defendant served four prior prison terms in violation of section 667.5(b).
(2 CT 187-188.) Because defendant was indigent, he had counsel appointed to represent

him.

In January 1997, Shasta County district attorney Dennis Sheehy wrote defense
counsel informing him that “our death penalty review committee has decided not to seek
the death penalty . . . .” (4 CT 667, emphasis in original.) Later, Mr. Sheehy would
explain he decided not to seek death because Mr. Grimes was not the actual killer, and

Mr. Sheehy did not think a jury would impose death. (5 RT 2435-2436.)

Mr. Sheehy resigned in April 1997. (5 RT 2431.) His replacement was former
Contra Costa deputy district attorney McGregor Scott. (3 CT 322; 5 RT 2388.) Mr. Scott
advised defense counsel that he reached a different conclusion than had Mr. Sheehy. (3
CT 323.) Prosecutor Scott said he would seek death unless Mr. Grimes pled guilty to the
then-current charges within 21 days. (3 CT 323-324.) When Mr. Grimes refused to plead
guilty in that time frame, prosecutor Scott announced “[t]he district attorney will be

seeking the death penalty . ...” (3 CT 336.)

Trial began in October of 1998. (25 RT 6914). Before trial .staned, defendant



offered to plead guilty but th estate refused. (22 RT 6149.) The jury found Mr. Grimes

guilty as charged on November 25, 1998. (6 CT 1296-1297.)

Opening statements in the penalty phase began on December 3, 1998. (6 CT
1336.) The jury began deliberations in the penalty phase on the afternoon of December
17, 1998. (6 CT 1380.) On December 22, 1998, the jury sentenced Mr. Grimes to death.
(6 CT 1438.) The trial court denied a subsequent new trial motion, and imposed a death

sentence, on January 26, 1999. (7 CT 1581, 1591.) This appeal is automatic.



STATEMENT OF FACTS
A. Introduction.

In Furman v. Georgia (1972) 408 U.S. 238, the Supreme Court held that in order
to pass constitutional muster, a death penalty scheme must meaningfully narrow the class
of murders as to which the death penalty can be imposed. In Woodson v. North Carolina
(1976) 428 U.S. 280, the Court held that a death penalty scheme must also permit
consideration of evidence about defendant’s character and the crime which may call for a
sentence less than death. Taken together, Furman and Woodson -- and many of the
Court’s subsequent capital cases over the years -- establish that the goal of a functioning
capital punishment scheme is to isolate from the all-too-many murders which occur those
that are the “worst of the worst” -- the worst murders and the worst defendaﬁts. These are

the cases for which the death penalty should be reserved.

In this case, as noted above, three men participated in aﬁ October 1995 robbery of
Betty Bone: Patrick Wilson, John Morris and Gary Grimes. Morris -- who had committed
another robbery three or four days earlier -- confessed to killing Ms. Bone. He committed
suicide the day after he was arrested. Wilson and Grimes participated in the robbery but

did not participate in killing Ms. Bone. Wilson was eventually permitted to plead guilty



and got life without parole. Ultimately, Mr. Grimes was not permitted to plead, though he

offered to do so prior to trial. He was tried and sent to death row.

With all due respect for the power of the state, Gary Grimes was an easy mark.
Gary Grimes was in the very first class of special education students ever instituted in
Modesto County. As his teachers would later confirm, at his best he functioned as a third
to fourth grader. He was diagnosed as mentally retarded as a teenager, and after a full
battery of tests administered prior to trial, he was again diagnosed as mentally retarded by
both a neuropsychologist and a psychiatrist. At trial here the state introduced no colntrary
expert testimony at all. And as the uncontradicted expert testimony would also show, his
early life contained numerous signs of organic brain disorder; subsequent tests confirmed

this.

Despite these extreme cognitive handicaps, the record would also show that Mr.
Grimes coped as well as he could and even rﬁanaged to improve the lives of some around
him. He was married for a short period of time; his teenage step-son Michael came
forward to testify at the penalty phase that Mr. Grimes repeatedly warned him against
getting in trouble with the law, and urged him to get his high school diploma -- advice
Michael followed. Numerous witnesses testified that Mr. Grimes often assisted his

disabled father-in-law, aided senior citizens and even helped a fellow prison inmate



injured in a fight.

To be sure, Mr. Grimes was certainly no saint -- he had had his own difficulties
with the law. He had been involved in a prior robbery, assault, and twice possessed
dangerous weapons. Indeed, in light of his difficult childhood and cognitive impairments,

it would perhaps be a surprise had he no experience with the law.

But the goal of a fairly administered capital punishment scheme under Furman and
Woodson is to reserve the death penalty for the “worst of the worst” in society. Here, the
state did not reserve death for the “worst of the worst.” Here, the state did not even
reserve death for the worst of the three originally charged defendants. Here, the state

reserved death for the easiest mark.

B. The Guilt Phase.

On October 18, 1995, Betty Bone was found in her home on Deacon Trail in
Redding. (25 RT 6930, 7039-7048.) Police arrived shortly thereafter, finding the home
in disarray and Ms. Bone’s truck and belongings stolen. (25 RT 6932-6945, 6957-6977,

6979-6980, 7001-7006, 7011, 7135-7138.) Ms. Bone had been beaten, strangled and

stabbed. (25 RT 6930, 7039-7048.)
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Within days, police arrested appellant John Morris, Patrick Wilson and Gary
Grimes. (30 RT 8295-8297; 32 RT 8634, 8637.) Mr. Grimes immediately confessed his
involvement in the crime. (26 RT 7312-7347.) A tape of his confession was played for

the jury. (30 RT 8288.)

Mr. Grimes explained that on the day of the crime, Morris said he wanted to
commit a burglary. (27 CT 8130.) As the record would later show, Morris was on a
crime spree; he had committed a robbery three or four days earlier. | (32 RT 8655.)
Morris now wanted to get money so he could pay the insurance on his Nissan. (27 CT
8136.) Morris and Mr. Grimes got Wilson, who was sleeping on his friend Sheila
Abbott’s couch. (27 CT 8182.) Morris drove the Nissan, with Mr. Grimes in the front

passenger seat and Wilson in the back, to go find a house to burglarize. (27 CT 8130,

8135-8136.)'

Morris drove to Helen Miller’s home. (27 CT 8136.) Miller was a friend of Mr.

' At some point that day, Morris picked up a .38 revolver from his apartment. (27

CT 8137.) Morris told Mr. Grimes he wanted to sell the gun, asking him if he knew
anyone who wanted to buy it. (27 CT 8139.) Witness Shane Fernald testified that he saw
Morris, Wilson and Mr. Grimes leave the Abbott home together. (27 RT 7460.) Morris
and Mr. Grimes were trying on bandannas and he thought Mr. Grimes had a gun. (27 RT
7471-7473.)

11



Grimes. (27 CT 8137.) Her daughter Janelle was supposed to give Mr. Grimes a Firebird
to sell for $50. (27 CT 8132, 8136, 8137.) Morris told Mr. Grimes, “Let’s rob her.” (27
CT 8137.) Mr. Grimes refused telling him “I’m not robbing my family, I’m not robbing

my friends.” (27 CT 8137.)

Morris “got mad.” (27 CT 8141.) He was “bitchen and moanin” because Mr.
Grimes refused to rob Miller. (27 CT 8141.) He declared, “You know what I’m gonna
do this house . . . right after Miller’s.” (27 CT 8141.) He drove by a house where “some
little short-haired lady” was taking out her trash. (27 CT 8142.) He stuck his gun in his
pants and said, “Fuck it, we’ll just fuckin’ kill her an’ look at the house, we got all day
long.” (27 CT 8142.) Mr. Grimes again resisted, telling Morris, “Dude, I’m not into |

killing people.” (27 CT 8142.)

The three then arrived at Ms. Bone’s house. (27 CT 8142.) Mr. Grimes held back,
while Morris and Wilson knocked on the front door. (27 CT 8132, 8133, 8142.) When

no one answered, Morris said, “Okay, there ain’t no one there, let’s do the place.” (27 CT

2 Gina Gilmer was the woman Morris was referring to. In October 1995 she lived

on Deacon Trail. (26 RT 7241.) She confirmed that on the afternoon of October 18, she
was taking her trash out on the when she saw a red Nissan sports car slowly passing with
two men -- one with long black hair and one with blonde hair -- inside. (26 RT 7242,
7245, 7250-7252.) One of the men looked at her while the other hid his head so she could
not see him. (26 RT 7244.)
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8142.) But moments later Morris said, “Oh, no, there’s someone in there.” (27 CT
8142.) Mr. Grimes said, “You know what you guys are fuckin’ blowin’ it, I’'m not into
this.” (27 CT 8142.) He got back into the car when he saw an “ol’ lady” answer the door. .
(27 CT 8133, 8142.) She spoke to Morris and Wilson, then “Wilson rushed the door
when the lady tried closin’ the door, and knocked her down.” (27 CT 8133, 8143.)
According to Mr. Grimes, it was “Boom! Jimmy rushed the door, knocked her down and

Johnny was on top of her.” (27 CT 8144.)

Mr. Grimes followed inside the house. (27 CT 8133.) He saw the woman laying
by the doorway unconscious. (27 CT 8134.) When the woman regained consciousness,
Morris put his knee on her back and demanded money and jewels. (27 CT 8134.) He
was tying the woman up with a phone cord while she begged for her life. (27 CT 8147.)
He put one of three bandannas they brought with them into her mouth. (27 CT 8181.)
Mr. Grimes “couldn’t deal with it so [he] went into the back of the house, and [he] stayed
there.” (27 CT 8134.) He never touched the woman. (27 CT 8144.) He wanted “to

leave five minutes after we were in the house.” (27 CT 8144.)

Mr. Grimes walked back in the kitchen when he heard a sound “bomp, bomp.” (27
CT 8152.) He saw Wilson was “ghostly white.” (27 CT 8145.) He also saw that Morris

had repeatedly stabbed the woman. (27 CT 8151.) Morris said, “That bitch wouldn’t die.
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Fuckin’ bitch wouldn’t die.” (27 CT 8145.) He had a camping knife which he had
brought and a butcher knife from the kitchen. (27 CT 8146, 8151.) He put them in a
paper bag, telling Mr. Grimes and Wilson, “You fucking’ never leave weapons behind.”
(27 CT 8146.) The woman had phone cord around her neck because Morris “was trying
to strangle her out” with his hands, then the cord, before he stabbed her. (27 CT 8146,

8148.) He said, “You don’t never leave no witnesses.” (27 CT 8147.)

Mr. Grimes did not argue; Morris had the gun. (27 CT 8152.) He ran for the front
door. (27 CT 8152.) Morris told him to take the woman’s truck. (27 CT 8152, 8153.)
They loaded up the truck with their stolen items. (27 CT 8153.) Mr. Grimes took Wilson
with him. (27 CT 8153.) They drove back to Abbott’s house where they had picked

Wilson up. (27 CT 8154.)

When they arrived, Sheila Abbott, her sister Misty, and Shane Fernald unloaded
the truck. (27 CT 8154.) Wilson kept a gun stolen from the house. (27 CT 3168.) Mr.
Grimes did not know what happened to a rifle stolen from the victim’s home. (27 CT
8173.) Wilson siphoned the gas out of the truck. (27 CT 8155.) Fernald burned the latex

gloves used during the burglary, along with the victim’s stolen checks and “other stuff.”
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(27 CT 8158, 8165.)°

Then Mr. Grimes, Morris, and Misty took the truck to the lake. (27 CT 8154,
8155.) Morris wanted Misty to come because he liked her and wanted to tell her about
the killing. (27 CT 8155.) Morris ordered Mr. Grimes to drive the truck into the lake.

(27 CT 8156.)*

On their return from the lake in Mr. Grimes’s car, they were stopped by a police
barricade. (27 CT 8166.) Before they stopped, Morris threw his gun out the window.
(27 CT 8166.)° Police took their names, then let them drive away. (27 CT 8166.) They

then drove to meet a man who was interested in buying Janelle Miller’s Firebird. (27 CT

3

Police later searched Abbott’s property. (29 RT 7854.) Deputy Thomas O’Connor
found a long kitchen knife and a pocket knife buried in the yard. (29 RT 7855.) One
knife had a mixture of DNA belonging to Ms. Bone and Wilson; Mr. Grimes was
eliminated as a possible donor. (29 RT 7949, 7955.)

*  Two independent witnesses confirmed this part of Mr. Grimes’s statement.

Gregory Kockrow was fishing that day. (28 RT 7679.) He saw the truck floating in the
lake and called 911. (28 RT 7679-7680.) Deputy sheriff Terrisa Montgomery recovered
the truck from the lake. (28 RT 7812-7815.)

> Again, several witnesses confirmed this part of Mr. Grimes’s account. Deputy

sheriffs John Carelli and Richard Woolf testified that they had set up a barricade to look
for potential witnesses to Ms. Bone’s murder. (27 RT 7293-7264, 7303.) When Carelli
asked the three for identification, Mr. Grimes initially gave a false name. (27 RT 7297,
7305-7307.) A gun was later found in the bushes; a stolen gun was found near the
victim’s house. (28 RT 7757, 7766-7770, 7819-7823.)
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8160.)°

Mr. Grimes and Fernald left Redding for Sacramento later that day. (27 CT 8172,
8173, 8175.) Morris and Misty, along with her baby, followed in Morris’s car. (27 CT
8175.) They stopped at Morris’s aunt’s home; Morris gave the jewelry to his aunt. (27
CT 8172, 8175.) Mr. Grimes also left a stolen boom box in his friend “Wolfie’s”

apartment. (27 CT 8164.)

Wilson too spoke with police after his arrest and confessed his involvement in the

¢ Terry Crismon and his girlfriend Janeen Forrester confirmed this portion of

defendant’s statement, testifying that they met with “Slow”and his friends to discuss the
Firebird. (27 RT 7263-7264, 7276.) Although Forester told police Slow had a bandage
on his hand, she later thought it was actually just a glove. (27 RT 7265-7266.)

’ Dianna Lamb was Morris’s aunt. (28 RT 7741-7742.) She confirmed Mr.
Grimes’s statements that Morris brought her the bag of jewelry. (28 RT 7746.)

Shane Fernald also confirmed this portion of Mr. Grimes’s statements to police.
Fernald drove Mr. Grimes up to Sacramento, with Morris and Misty following them in a
separate car. (27 RT 7464.) Mr. Grimes would not tell him what happened; he was quiet
the entire way. (27 RT 7466.) Although Fernald told police that Mr. Grimes told him
that “the old bitch deserved it,” he thought Mr. Grimes actually said she “didn’t” deserve
it. (27 RT 7478-7479; 30 RT 8126.) He also corroborated that Morris left items with
“some lady”” and Mr. Grimes left a boom box with a friend. (27 RT 7467.)

Sheila Abbott testified that when Morris, Wilson and Mr. Grimes returned with the
truck, she told them to leave her house with the guns and the stolen items. (28 RT 7702,
7705.) She denied giving the three a box of latex gloves before leaving the house; she
told police she had. (28 RT 7697; 30 RT 8175.) Pieces of latex gloves were later found
in the victim’s house. (26 RT 7141-7142.)
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burglary. (32 RT 8632.) He admitted he pushed Ms. Bone aside at the front door. (32
RT 8632.) Ms. Bone fell backwards and hit her head, falling unconscious. (32 RT 8635.)
He watched the woman for ten minutes, then went into all the rooms of the house. (32
RT 8634.) He stole a gun from inside a closet. (32 RT 8632.) He later siphoned off the

gas from the truck. (32 RT 8633, 8635.)

Morris did not confess to police. Instead, he first called Sheila Abbott. (32 RT
8701.) Abbott’s daughter Ginger answered and told him Sheila was not home. (32 RT
8670, 8701, 8702-8703.) Morris was frantic and asked Ginger to give him an alibi. (32
RT 8670, 8702, 8703.) He got angry when Ginger refused to lie for him. (32 RT 8703.)
Later, he called his grandfather Jess Blankenship. (32 RT 8667.) He was upset and said
his “friends had turned on him” and “were going to say he did it and he had not done

this.” (32 RT 8667.)

But according to Misty Abbott, Morris himself had already admitted the killing.
On the way to the lake to dump the truck, Morris told her that he had tried to strangle Ms.
Bone, but it did not work, so he got a knife from the kitchen and stabbed her. (27 RT
7590.) Misty told the same to police. (30 RT 8120-8121.) Unable to arrange for an alibi,

and within a day of his arrest and placement in county jail, Morris committed suicide by
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hanging himself with his bed sheet. (32 RT 9637.)"

As discussed in greater detail in the argument section of this brief, because Morris
had confessed that he was the actual killer, in order to prove the felony special
circumstances true against Mr. Grimes the state had to prove either that he (1) intended to
kill or (2) acted with reckless indifference to human life. To do this the state relied, at
least in part, on the remarkably fortuitous testimony of jailhouse snitch Jonathan Howe.
Howe testified about a conversation he had with Mr. Grimes in jail in May or June of

1998.

Howe was a curious witness for the state to rely on. Howe had nine felony
convictions with ten aliases. (31 RT 8352-8353.) Howe only recalled this May or June
conversation in July, after he and Grimes had been in a fight at the county jail and the two

had threatened each other. (5 CT 1022-1023; 31 RT 8500-8501.)

8  Diane Davis was a defense investigator hired by Wilson’s defense team. (28 RT

7771.) She testified that Misty Abbot made a number of statements which incriminated
both Morris and Grimes but not Wilson.

Specifically, defense investigator Davis claimed Misty said (1) both Morris and
Grimes were laughing about the crime, (2) Grimes was excited about the killing and (3)
Morris and Grimes called each other “down white boys.” (28 RT 7797- 7798.) There
were no eyewitnesses (or earwitnesses) to this conversation; it was not tape recorded. In
fact, when asked about this conversation, Misty Abbot testified in no uncertain terms that
(1) none of what Davis described was, in fact, true and (2) she did not recall making any
of these statements to Davis. (27 RT 7589-7590, 7605; 28 RT 7624-7625.)
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Because of these inherent reliability problems, the state did what it could to test
Howe’s credibility. First, the state gave Howe a voice stress test. (30 RT 8228.) Howe
failed this test: three different expert examiners concluded he was lying. (5 CT 1026; 30

RT 8228-8229.)

Then the state gave him a separate lie detector test. (30 RT 8228.) Howe failed

this test as well. (5 CT 1026; 30 RT 8228-8229.)

Howe eventually passed a second lie detector test, his third test overall. (31 RT

8344.) Apparently, this was good enough and he was called as a witness at trial. (31 RT

8379.)

At trial, Howe said he received no benefits for his testimony. According to Howe,
he was told “there’s no special deals or any considerations whatsoever for the
information” and he “had asked for none.” (31 RT 8384.) Instead, he simply came
forward “[b]ecause he felt it was the right thing to do.” (31 RT 8428.) But the district
attorney who prosecuted Howe testified Howe could indeed get a shorter prison term
depending on the helpfulness of his testimony. (31 RT 8385-85, 8405, 8445-8446:)

According to the district attorney, “[he] could receive less [prison time] if he testifies

truthfully.” (31 RT 8446.)
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Despite Howe’s lack of credibility, the state called Howe as a witness. (31 RT
8379.) Howe testified that Mr. Grimes confessed to ordering Morris to kill Ms. Bone.
(31 RT 8381.) There were no other witnesses to Howe’s purported conversation with Mr.
Grimes. Nevertheless, the prosecutor urged the jury to rely on Howe’s uncorroborated
testimony, both in finding the special circumstance true based on an intent to kill theory,

and in sentencing Mr. Grimes to death. (35 RT 9212-9214; 41 RT 10879-10880.)

C. The Penalty Phase.

1. The state’s case in aggravation.

The state presented two general types of aggravating evidence at the penalty phase
of this trial. First, the state presented evidence of prior misconduct on Mr. Grimes’s part.
In summary, this consisted of evidence as to four prior incidents: (1) a 1985 robbery, (2) a
1985 possession of a dangerous weapon, (3) a 1991 possession of firearm by a felon and

(4) a 1993 assault. Second, the state presented victim impact evidence.

a. Prior misconduct.

In connection with the 1985 robbery, the state presented evidence that in 1985, Mr.
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Grimes and Anna Cline robbed James Leonard. (36 RT 9583.) At the time Mr. Grimes

barely knew Cline, having met her just a day or two before. (36 RT 9583.)

Cline worked for Leonard’s wife and thus she knew he had recently sold his car
for $300. (36 RT 9584.) Cline and Mr. Grimes wanted the money to buy drugs. (36 RT

9584.) That day, they were shooting either cocaine or heroin. (36 RT 9584, 9589.)

Cline admitted it was her idea to rob Leonard. (36 RT 9584.) Indeed, she did not
recall even discussing the robbery plans with Mr. Grimes prior to committing the crime
and remembered little more than that one of them (she could not remember who) brought
a pipe wrapped in a towel to make it look like a gun and then they tied up Leonard, stole
the $300, and left without anyone getting hurt. (36 RT 9583-9587.) Both she and Mr.

Grimes pled guilty to robbery. (36 RT 9601.)’

Mr. Grimes’s probation officer Christine Little confirmed much of Cline’s

®  In speaking with police after her arrest in 1985, however, Cline had told a different

story. At the time, while still facing prosecution, she said it was Mr. Grimes who planned
the robbery and carried it out, bringing the pipe, tying up the victim, and forcing her to
participate. (38 RT 10014.) When interviewed about this incident by detective Ashmun
again in 1996 she repeated this version (36 RT 9705-9706), making clear that she was
angry with Mr. Grimes because she thought “he rolled over on her when they got busted”
and only received county jail time. (36 RT 9711-9712.) She explained that speaking to

" Ashmun was “pay back for what he didtome . .. .” (36 RT 9712.)
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testimony. Mr. Grimes spoke with her shortly after pleading guilty to the robbery. (36
RT 9608.) Mr. Grimes explained Cline picked the victim and planned the robbery. (36
RT 9608-9610.) He did, however, admit that he brought the pipe wrapped in a towel to
look like a gun and took the money from Leonard’s wallet. (36 RT 9609-9610.) Officer
Little also noted not only that Mr. Grimes expressed remorse for the crime, but he
recognized he had a drug addiction problem and had requested placement in a drug

rehabilitation program. (36 RT 9612.)

Next, the state presented evidence showing that in 1993, someone called police to
report that Mr. Grimes was struggling with his then girlfriend Marie McCosker in a
nearby parking lot. (36 RT 9646.) According to McCosker, during a fight, Mr. Grimes
forced her into his car and drove her to a parking lot in Modesto, California. (36 RT
9636.) When she tried to get out of the car, he held her down by the neck. (36 RT 9636.)
_ After about twenty minutes, she escaped from the car and tried to run to a nearby
payphone. (36 RT 9638.) Mr. Grimes ran after her. (36 RT 9638.) When police arrived,
they were struggling in the parkling lot. (36 RT 9639.) Mr. Grimes had a closed
pocketknife in his hand. (36 RT 9639-9640.) Because McCosker did not want Mr.
Grimes to get into trouble, she told police the knife was hers. (36 RT 9639.) Mr. Grimes

was arrested but never charged with a crime. (36 RT 9648; 4 CT 739-740.)
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The state also presented evidence of a 1985 possession of a dangerous weapon and
a 1991 possession of a firearm by a felon. (36 RT 9624-9625,9701.) Mr. Grimes was

convicted in connection with both the 1985 and 1991weapons possessions. (4 CT 739-

740.)
b. Victim impact.

In addition to evidence of prior misconduct, the state’s case in aggravation also
rested on victim impact evidence from family members Barbara Christensen, Leslie
Skowbo and Carol Williamson. Barbara Christensen was the victim’s daughter; she
testified to three generai areas, describing (1) her relationship with her mother and the
role her mother played in her and her children’s lives, (2) finding her mother on the day of
the crime and the immediate emotional aftermath and (3) the devastating impact the crime
had on her. (36 RT 9735-9751.) Leslie Skowbo and Carol Williamson were the victim’s
granddaughters; they testified in two general areas, describing (1) their relationship with

their grandmother and (2) the impact of the crime on their lives. (36 RT 9753-9778.)
2. The defense case in mitigation.

There were two central themes defense counsel sought to convey in the penalty
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phase mitigation case. First, counsel sought to convey a sense of the stark cognitive
impairmehts Mr. Grimes suffered and his attempts to deal with those impairments as a
young boy. Second, defense counsel sought to convey that remarkably enough, despite
these impairments, Mr. Grimes had nevertheless contributed in positive ways to the lives
of many around him. Thus, the defense presented numerous witnesses, including two
experts, who testified to these impairments as well as family members and close friends

who had known Mr. Grimes for many years.

a. Psychological testing and expert evaluation show Mr. Grimes
1s mentally retarded.

At the request of psychiatrist Albert Globus, clinical neuropsychologist John Wick
gave Mr. Grimes a series of psychological tests. These tests included the Wide Range
Achievement Test, the Weschler Memory Scale 11, and the Raven’s Colored Progressive
Martrices test. (37 RT 9803-9821, 9858-9859.) These tests collectively evaluated Mr.
Grimes’s mental functioning in twelve different areas. (37 RT 9803-9821, 9858-9859.)
Mr. Grimes tested mentally retarded in seven areas, low dull normal in two areas, and
normal in only three areas. (37 RT 9818-9836, 9858-9859.) With respect to the Weschler
Memory Scale IIT and Mr. Grime’s ability “to hold information in his mind and work with

it mentally,” he scored a 60, which Dr. Wick explained was significantly beneath the cut-

off for the mentally retarded:
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“That’s the mentally retarded range, again. It’s well below 70, which would
be the mentally retarded range of functioning.” (37 RT 9828-9829.)

Mr. Grimes’s overall IQ was 73, his working memory score was 67, his Wide Range
Achievement test score was 62, and he generally tested in the range of a third to fourth

grader. (37 RT 9803-9836.)

Based on the testing, Wick found abnormalities or dysfunction in “most areas” of
Mr. Grimes’s brain. (37 RT 9865.) The testing showed Mr. Grimes should have been
placed in special education classes when he was a child. (37 RT 9817.) Moreover, this
type of very low intellect would impair a person’s judgment, make difficult decision
making, academic learning, and learning acceptable social behaviors. (37 RT 9866,
9930.) It would also cause impulsivity. (37 RT 9930.) The testing showed no evidence

of malingering. (37 RT 9837-9839.)

Psychiatrist Albert Globus reviewed Mr. Grimes’s family history, the results of
John Wick’s psychological testing, and interviewed Mr. Grimes. (39 RT 10231, 10236.)
Based on this information, Dr. Globus agreed with the psychological testing which
showed Mr. Grimes was mentally retarded. (39 RT 10269-10272). Indeed, according to
Globus, “the intelligence test, his memory, his ability to perceive things, his visual

functions . . . two-thirds of the tests were either in impaired or the mentally retarded
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range.” (39 RT 10269-10270.)

But Dr. Globus saw a number of telling signs suggesting brain damage prior to
birth. For example, he noted the beatings Mr. Grimes’s mother suffered when she was
pregnant with Mr. Grimes. (39 RT 10240. See 39 RT 10426 [Mr. Grimes’s mother
testifies to these beatings].) Dr. Globus also noted that Mr. Grimes was born under
weight, had trouble breast feeding, and dropped 40% of his weight in the first week of life
-- all possible evidence of brain damage at time of birth. (39 RT 10241.) Finally, the fact
that Mr. Grimes was incontinent until at least age eight was another indication that he was

developmentally delayed from either psychological events or lack of mental development

due to brain damage. (39 RT 10246.)

Dr. Globus explained some of Mr. Grimes’s history as indicated in the medical
records. (39 RT 10250.) At age nine, Mr. Grimes was referred to a psychiatrist because
he was having difficulty at school both academically and behaviorally and was still
incontinent. (39 RT 10250.) This doctor préscribed Ritalin. (39 RT 10253.) Atage
eleven, Mr. Grimes was placed in special education classes for emotionally disturbed
children. (39 RT 10255.) His mother also reported that Mr. Grimes had a speech
impediment as a child. (39 RT 10255.) Dr. Globus believed the speech impediment was

another sign of organic brain disorder. (39 RT 10255.) When the 15 year old Gary
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continued to have trouble at school, and began running away from home, he was placed in

juvenile hall. (39 RT 10255.)

At age twelve, Mr. Grimes suffered a serious head injury when he was hit in the
head with a baseball bat and knocked unconscious. (39 RT 10261.) The injury required
32 stitches to his head. (39 RT 10261.) This may have made Mr. Grime’s existing brain

disorder worse. (39 RT 10262.)

At age seventeen, Mr. Grimes was committed to the Napa State Mental Hospital.
(39 RT 10256.) The psychological testing from this time showed he had latent
schizophrenia and mental retardation. (39 RT 10256-10258.) His medical records from
the state hospital noted he was mildly mentally retarded. (39 RT 10258.) He was

released from the hospital when he turned 18 years old. (39 RT 10261.)

It was Dr. Globus’s opinion that Mr. Grimes suffered from “organic brain damage”
including “extensive brain damage particularly to the frontal and temporal areas . . . .”
(39 RT 10262.) Although Mr. Grimes ultimately could determine right from wrong, he
would have difficulty applying that knowledge to his decision making. (39 RT 10263.)
Given his particular organic deficits, Mr. Grimes would also likely rely on others to make

decisions for him. (39 RT 10264.)
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After reviewing the results from Wick’s testing, Dr. Globus agreed Mr. Grimes
was “mentally retarded.” (39 RT 10269-10270.) Moreover, Wick’s findings were
entirely consistent with everything Dr. Globus learned about Mr. Grimes from before
birth to his commitment to the Napa State Mental Hospital at age 17. (39 RT 10271-
10272.) Dr. Globus noted that people with a brain disorder like Mr. Grimes has will often
function better in a structured setting like prison than they can on the outside. (39 RT

-10274.) This is because in prison most decisions are made for them. (39 RT 10275.)

b. Mr. Grimes’s special education teachers confirm the experts
diagnosis.

As noted above, based on his testing neuropsychologist Wick believed Mr. Grimes
should have been placed in special education classes when he was a child. (37 RT 9817.)

Wick was correct.

Special education was new to Modesto in 1975; Mr. Grimes was eleven years old
at the time. (37 RT 9962.) The school district selected 12 of its neediest children out of
3000 for a special education program designed to help “severely emotionally disturbed

children.” (37 RT 9991.) Mr. Grimes was one of these 12 students. (37 RT 9962-9964,

9991.)
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J. Chris Gibson was Mr. Grimes’s first special education teacher. (37 RT 9962))
He recal!ed that the only class in which 11 year-old Gary Grimes joined his non-special
education counterparts was Physical Education. (37 RT 9966.) Otherwise, Gary was
“unable to function” in the mainstream classroom. (37 RT 9966.) Gary was reading at
the level of a seven or eight year old. (37 RT 9966.) Gibson described Gary as “passive,”
“timid,” “quiet,” but also someone who would “follow” some of the more aggressive
children in the class. (37 RT 9967.) Gibson did not recall “ever needing to discipline

[Gary] as a student.” (37 RT 9972.)

Teacher’s aid Robert Dougall remembered Gary Grimes as “not violent” and
“never a bully.” (37 RT 9982.) He was also “cooperative” and “one of the better
behaved students” in the class. (37 RT 9981.) He considered Gary “desperately in need
of nurturing.” (37 RT 9973.) The resource specialist for the special education children,
Elizabeth Dougall, described 11 year-old Gary Grimes as “a follower” and someone who
was “never aggressive.” (37 RT 9993.) She also considered Gary “needy” in the sense

that he “wanted to be loved, nurtured, [and] given attention in a positive way.” (37 RT

9993.)
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C. Mr. Grimes’s family and friends describe his difficult
childhood and his ability to care for other people.

Mr. Grimes’s younger sister, Darlene, was close to Mr. Grimes as they grew up.
(38 RT 10025.) She described how their mother would humiliate him in public as a
young boy because he was not potty trained, making him wear dresses and stand in the
front yard if he went to the bathroom in his pants between the ages of four and eight years

old. (38 RT 10028.) Darlene described the experience:

“[M]y mom would make [Gary] wear a dress and go out in the front yard
during the daytime and stay out there for an hour or two, just whatever, to
punish . . .Gary [for] having a bowel movement.” (38 RT 10028.)

This was particularly humiliating because their house was just blocks from the

elementary school. (38 RT 10039.)

Not surprisingly, Darlene testified that her brother “never had much self-esteem”
or “confidence.” (38 RT 10029.) He also had trouble in school: Darlene described him
as a follower who would do what others told him to do. (38 RT 10032.) Darlene made

clear that she loved her brother. (38 RT 10037.)

Mr. Grimes’s mother Patricia also loved her son. (39 RT 10458.) Patricia
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described Mr. Grime’s early childhood, starting when she was pregnant with him. (39 RT
10426.) When she was several months pregnant, Mr. Grimes’s father James Hockenberry
would beat her, including hitting her with a closed fist and pushing her down the stairs.
(39 RT 10426.) James left her before her son was born. (39 RT 10428.) After Mr.
Grimes’s birth, Patricia suffered post-partum depression and was in the hospital for over
three months. (39 RT 10433.) Mr. Grimes lived with Patricia’s parents during this time.

(39 RT 10433.)

From a very young age, Mr. Grimes told his mother that he heard voices, he also
would wake in the night screaming, and had difficulty controlling his bowel movements.
(39 RT 10434.) Patricia admitted that when he would soil his pants she would make him
wear a dress and stand in the frbnt yard. (39 RT 10462.) Ths was to “try and shame him

into not soiling his pants” again. (39 RT 10462.)

With respect to school, Patricia confirmed Mr. Grimes’s difficulties. He was
hyperactive and had difficulty learning. (39 RT 10440.) He saw the school psychiatrist
and was prescribed Ritalin and Librium. (39 RT 10443-10445.) In seventh grade the

school placed Gary in special education classes. (39 RT 10446.) By ninth grade, he had

dropped out of school. (39 RT 10447.)
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Mr. Grimes also ran away from home. (39 RT 10447.) So much so that he was
eventually placed in foster care and then juvenile hall. (39 RT 10447-10448.) When Mr.

Grimes was only 17 years old, he was sent to Napa State Hospital for nine months. (39

RT 10450-10451.)

Patricia spoke with her son the day before he was arrested in this case. Her son

was crying, remorseful and said he was “very sorry” that the victim had died. (39 RT

10454-10458.)

Cindy Grimes, who was married to Mr. Grimes in 1990 for a brief period of time,
also loved him. (38 RT 10097.) When they were married, he treated her like a
“princess.” (38 RT 10097.) Mr. Grimes encouraged her then teenage son Michael to stay
out of trouble and finish school. (38 RT 10099.) Mr. Grimes explained to Michael that
he (Michael) did not want to spend time in prison. (38 RT 10099.) Mr. Grimes also took
care of her disabled father Kenneth, helping him get dressed and shave. (38 RT 10100.)
Cindy fondly described Mr. Grimes as the “best person” she had met in life. (38 RT

10111.)

Cindy’s testimony was confirmed by other witness in all respects. Her son

Michael recalled that Mr. Grimes treated him “very well,” and “better than his own
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father.” (38 RT 10113.) In fact, Mr. Grimes was the main reason Michael got his high
school diploma and never got in trouble with the law. (38 RT 10114.) Mr. Grimes would
tell him to finish school and that prison was a place Michael never wanted to go. (38 RT

10115.) Michael also loved Mr. Grimes. (38 RT 10115.)

Cindy’s mom Vergie Henshaw confirmed how helpful and kind Mr. Grimes was to
her, her family and the others who lived in the same apartment complex. (38 RT 10122.)
She also recalled how much he loved Cindy and how well he treated her. She, too,

testified that Mr. Grimes was a father figure to her grandson Michael. (38 RT 10124.)

Sally Furman -- the apartment manager for the apartment complex where Mr.
Grimes and Cindy lived -- confirmed Cindy’s testimony about how Mr. Grimes would
help Cindy’s disabled father Kenneth, including dressing him and shaving him. (38 RT
10067.) She would often hear Mr. Grimes tell Kenneth “let me help you.” (38 RT

10067.) But she went further, recalling how Mr. Grimes would also help other elderly
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tenants in the building, including carrying their groceries inside their apartments for them.

(38 RT 10068.)"°

Finally, fellow prison inmate Michael Huntsman spoke of the help Mr. Grime’s
had given him in prison. When Huntsman was being assaulted by a group of inmates, Mr.
Grimes was the only person to come to his aid; he told the other inmates to leave him
alone and helped tend his wounds. (38 RT 10165-10166.) Huntsmen was “thankful” and

unsure what would have happened if Mr. Grimes had not been there. (38 RT 10168.)

10

Shane Yamnell testified to a particularly difficult part of Mr. Grimes’s life. In
1995, Mr. Grimes was engaged to Yarnell’s sister Shannon. (38 RT 10134.) One night,
Shane’s mother Rebecca called Mr. Grimes from a bar needing help because she was
being harassed by her husband Richard. (38 RT 10139.) Mr. Grimes, Shane, and
Shannon drove to the bar where Rebecca had called from. (38 RT 10139.) When they
got there, Rebecca and Richard were fighting outside. (38 RT 10140.) Shane and
Shannon got into a car with Rebecca. (38 RT 10139.) Mr. Grimes told them to go ahead
and he would try and stop Richard. (38 RT 10139.) Mr. Grimes drove behind them in his
truck. (38 RT 10139.) Richard chased them in a Chevy truck. (38 RT 10140.) At a stop
light, Mr. Grimes pulled up next to Rebecca’s car and told them to run the light and he
would stop Richard. (38 RT 10140.) Before Rebecca could go, Richard hit the back of
Rebecca’s car. (38 RT 10142.) Shannon was killed in the accident. (38 RT 10144.) Mr.
Grimes took Shannon’s death “very hard.” (39 RT 10452.)
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ARGUMENT

ISSUES ARISING DURING VOIR DIRE

L. BECAUSE THE TRIAL COURT ERRONEOUSLY EXCUSED PROSPECTIVE
JUROR JASSO, WHO REPEATEDLY AGREED HE WOULD PUT ASIDE HIS
PERSONAL VIEWS AND FOLLOW THE LAW, REVERSAL OF THE GUILT
PHASE IS REQUIRED.

A. The Relevant Facts.

- Prospective juror Abel Jasso was called to jury service in this case. Mr. Jasso
repeatedly stated he was a proponent of the death penalty. (18 RT 5201, 5211-5212.)
During the initial phase of his voir dire, the trial court explored with Mr. Jasso whether --

in case of a conflict between his own views and the law -- he would follow the law. (18

RT 5199.)

Mr. Jasso said he could set aside his views and follow the law. (18 RT 5200.)
When the court further pursued the matter of a conflict between his personal beliefs and

the law, Mr. Jasso confirmed he would follow the law:

“Q: [by the court] And I’'m going to [be] asking you, sir, if it’s a matter of
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conscience to put your conscience aside. But if your state of mind is that
should there be such conflict you felt bound to follow your conscience and
not follow the law, I need to know that.

“A: [by Mr. Jasso] At this time, I don’t know whether that situation would
arise; therefore, I would say, having to answer your question, I would say
that I would set it aside in order to follow my duty as a juror.

“Q: Okay. You feel that you could -- you could take a juror’s oath and
swear to that?

“A:Yes.” (18 RT 5204.)

The subject came up again during defense counsel’s questioning. Mr. Jasso stated
he had difficulty with this area of questioning because he had never before been a juror.
(18 RT 5204.) Yet he went on to confirm that if he took an oath, he would follow his

oath and set aside whatever personal views he had:

“A: Thusly, I don’t know if -- I’m a person who is directed by my
conscience. Now, if | promise, through an oath, to set that aside, I will
certainly do my duty --

“Q: [by defense counsel] Okay.

“A: -- as | have stated. Otherwise I would tell you I would never place
myself in this situation or those who are going to be responsible for my
actions. But, as I said before, never have been in this situation. I don’t
know if the situation -- the specific situation will be arise where I will be in
conflict. But as I said, if I -- if I make an oath, say [ will set that aside, that
will be my.primary responsibility.” (18 RT 5206.)
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Mr. Jasso added he could consider both life without parole and the death penalty, and

would keep an open mind in the penalty phase. (18 RT 5208.)

Not surprisingly, these subjects came up once again during the prosecutor’s
questioning. After explaining the felony-murder rule, the prosecutor posed a hypothetical
situation and asked whether Mr. Jasso could find someone guilty of murder under this
rule if the person did not have the intent to kill. (18 RT 5220-5221.) Mr. Jasso said he
did not agree with the law. (18 RT 5222.) He added twice, however, that if he was sworn
as a juror, and took an oath to follow the law, he would set his personal views aside and

apply the law as he was instructed:

“Q: [by the prosecutor] So this is a situation where your conscience would
differ with the law? We have been --

“A: [by Mr. Jasso] If I was sworn in and said [ would follow the law based -
- regardless of what my conscience says, then I would do as I had sworn to
do, that is, follow the law. But you’re asking me a hypothetical situation,
and [ haven’t been sworn to do anything other than give you my
conscientious opinion, and I have given you my opinion.

“Q: Okay. Let’s assume you have been sworn in to follow the law.
“A: As I said, I would do -- if I said [ would follow the law, I would follow
the law, I would follow the law, but if you’re asking me if I agree with the

law, I would say no, I do not agree with the law in the scenario that you
prescribed.” (18 RT 5221-5222.)
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Moments later Mr. Jasso reiterated this same point -- that if he sworn in an a juror,

he would set aside his own views and follow the court’s instructions:

“Q: [by the prosecutor] So what I am asking you is if you’re sworn in as a
juror, what are you going to do? You don’t believe that should be the law.

“A: As I mentioned to you, if I was sworn in as a juror, I have sworn to
follow the law as it is explained to me by the court. That’s what I would do.
But I am not in that situation right now. At least I don’t assume that I am.
You’re asking me if -- if [ agree with that law, I think that’s your question,
if I agree with that law, that if you do not have the intent to kill somebody

should you be liable for felony murder as you prescribed. My answer to
you is, no, I don’t agree with that.

“Q: Okay. So I need you to assume that you’re a juror and that that is the
law. Could you follow the law?

“A: As I mentioned to you, if I was sworn to follow the law, I would follow
the law. Yes.” (18 RT 5222-5223.)

The trial court returned to this area of questioning. Mr. Jasso noted this would
pose an “extreme conflict.” (18 RT 5226.) But he once again assured the court that if

sworn as a juror, he would set aside his views and apply the law. (18 RT 5226.)

The prosecutor challenged Mr. Jasso for cause. (18 RT 5227.) The trial court
discharged the juror, over defense objection, despite noting Mr. Jasso’s “expressed

willingness [to apply the law] if he took the oath . .. .” (18 RT 5228.) The court thought
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Mr. Jasso had “equivocated” and believed he would not be able to apply the law. (18 RT

5228.)

As more fully discussed below, the trial court’s ruling was improper. It was the
state’s burden to prove Mr. Jasso unfit to serve as a juror. Given the voir dire of Mr.
Jasso, and his repeated declarations that he was willing to set aside his views and follow
his oath in connection with a finding of guilt, the state did not carry its burden. Reversal

is required.

B. The State May Not Excuse A Prospective Juror For Cause Based On His

Personal Views Unless It Affirmatively Establishes The Juror Will Not
Follow The Law.

The Supreme Court has made clear that a prospective juror may be discharged for
cause only where the record shows the juror is unable to follow the law as set forth by the
court. (Adams v. Texas (1980) 448 U.S. 38, 48.) If the state seeks to exclude a juror
under the Adams standard, it is the state’s burden to prove the juror meets the criteria for

dismissal. (Wainwright v. Witt (1985) 469 U.S. 412, 423.)

The facts of Adams provide a useful guide for this case. Ultimately, Adams held

the state had not carried its burden of proving that the views of a number of jurors
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“would prevent or substantially impair the performance of [their] duties as . . . juror[s] in
accordance with [their] instructions and [their] oath.” (4dams v. Texas, supra, 448 U.S.

at p. 45.) In fact, the voir dire in Adams involved five jurors who were plainly equivocal
about whether their views on the death penalty would impair their performance as jurors

in the penalty phase.

For example, prospective juror Francis Mahon was unable to say her feelings about
the death penalty would not impact her deliberations. Instead, she admitted these feelings
“could effect me and I really cannot say no, it will not effect me, I’'m sorry. I cannot, no.”
(Adams v. Texas, No. 79-5175, Brief for Petitioner, Appendix (“Adams App.”) at p. 3,
8.)'"" Prospective juror Nelda Coyle expressed the same concern, admitting that she could
not say her penalty phase deliberations “would not be influenced by the punishment . . . .”
(Adams App. at p. 24.) Prospective juror Mrs. Lloyd Wflite was not entirely sure, but
believed her aversion to imposing death would “probably” affect her deliberations and
she “didn’t think” she could vote for death. (Adams App. at pp. 27-28.) Prospective
juror George Fergﬁson admitted his opposition to capital punishment “might” impact his
deliberations, while prospective juror Forrest Jenson stated his views on the death penalty

would “probably” affect his deliberations. (Adams App. atp. 12, 17.)

"' The Appendix to Brief of Petitioner in Adams is a transcript of the voir dire

examination of prospective jurors.
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In other words, Adams involved five jurors who expressed equivocal comments
about whether they would put aside their personal views which might conflict with their
ability to follow the law. In connection with each of these five jurors expressing
equivocal comments, the trial court resolved the ambiguity in the state’s favor,
discharging them all for cause. Nevertheless, the Supreme Court held the stzllte had not
carried its burden of proving these jurors were properly stricken for cause “because they
were unable positively to state whether or not their deliberations would in any way be
affected.” (448 U.S. at pp. 49, 50.) In other words, even when a prospective juror gives
equivocal responses, the state has not carried its burden of proving that the juror’s views
would “prevent or substantially impair the performance of his duties as a juror . . ..”

(Adams v. Texas, supra, 448 U.S. at p. 45.)

Here, read as a whole, Mr. Jasso’s voir dire responses were not even equivocal.
On at least nine different occasions he was asked whether, assuming he was seated as a
juror and took an oath to follow the law, he would put aside his personal views and apply
the law. He answered the question every time, both generally and specifically in the
context of the felony-murder rule with which he did not agree: he would set aside his own
views and apply the law. (18 RT 5204, 5206, 5221, 5222, 5223, 5226.) On this record,
the state did not carry its burden of proving that Mr. Jasso views would “prevent or

substantially impair the performance of his duties as a juror . .. .” (Adams v. Texas,
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supra, 448 U.S. at p. 45.) The erroneous granting of even a single challenge for cause
requires reversal. (Gray v. Mississippi (1987) 481 U.S. 648, 660.) Because the erroneous
ruling here occurred in connection with Mr. Jasso’s views in connection with guilt (as

opposed to penalty), the conviction itself must be reversed."?

2 Even if Mr. Jasso’s comments are construed, somehow, as equivocal, the facts of

Adams establish even this was not enough for the state to carry its burden.
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II. BECAUSE THE TRIAL COURT ERRONEOUSLY EXCUSED PROSPECTIVE
JUROR JOHN WOOLBERT, WHO AGREED TO FOLLOW THE LAW AND
CONSIDER DEATH AS AN OPTION DESPITE HIS OPPOSITION TO
CAPITAL PUNISHMENT, REVERSAL OF THE DEATH SENTENCE IS
REQUIRED.

A. Introduction.

In a capital case, the state is permitted to challenge for cause any juror whose
views about capital punishment would prevent or substantially impair that juror from
following the law. Thus, the state may challenge for cause a juror who refuses to
consider death as an option for a type of case (such as a felony murder) for which the law

permits death as a sentence.

But the state may not strike a juror for cause because he refuses to consider death
as an option for a type of case for which the law does not permit death as an option. As
discussed below, that is exactly what happened here; reversal of the penalty phase is

required.
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B. The Relevant Facts.

l. In accord with current law, the prosecutor asks prospective jurors
whether they could consider death for a defendant who was not the
actual killer and did not intend to kill but nevertheless acted as a
major participant with a reckless indifference to human life.

All parties agreed Mr. Grimes was not the actual killer. Accordingly, in order to
render Mr. Grimes death eligible in this case under state and federal law, the prosecutor
was required to prove that Mr. Grimes either (1) aided the murder with the intent to kill or
(2) acted as a major participant in the underlying felony and exhibited a reckless
indifference to human life. (See Penal Code § 190.2, subdivisions (c), (d); Tison v.
Arizona (1987) 481 U.S. 137, 158.) In fact, in her closing argument the prosecutor relied
on both theories in the alternative. (35 RT 9203-9211 [reckless indifference], 9212-9215

[intent to kill].)

Because she would be asking the jury to impose death on a defendant who was not
the actual killer, the prosecutor addressed this issue in her voir dire of the prospective
jurors. Taking the tougher case from the state’s perspective -- where the defendant did
not kill or intend to kill -- the prosecutor asked virtually all of the prospective jurors about
their ability to impose death where the defendant (1) did not kill and (2) did not intend to

kill, but (3) acted as a major participant and (4) exhibited a reckless indifference to human
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life. On almost all these occasions, the prosecutor properly asked potential jurors whether
they could vote for death in light of all these criteria. (See, e.g., 10 RT 3415, 3457, 3490,
11 Rt 3629, 3650, 3741; 12 RT 3861, 3863, 3895, 3919, 3953, 4014, 4054-4055; 13 RT
4086, 4126, 4149-4150, 4175, 4243, 4286, 4309-4310, 4335-4336; 14 RT 4383-4384,
4421, 4442, 4468, 4501, 4525, 4556, 16 RT 4757-4758, 4806-4807, 4869-4870, 4897,
4918-4919; 17 RT 4973-4974, RT 5069, 5084-5085, 5105-5106, 5127-5128, 5154; 18 RT
5193, 5224-5225, 5294, 5320, 5346; 19 RT 5432-5433, 5455-5456, 5474, 5498, 5545,
5579-5580, 5601, 5621-5622; 20 RT 5680, 5709, 5724-5725, 5752, 5793-5794, 5836; 21
RT 5868, 5937, 5989-5990, 6064-6065; 22 RT 6206, 6265, 6291-6292, 6325-6326; 23

RT 6375, 6407-6408, 6440.)

On several occasions, however, the prosecutor left out the major participant and
reckless indifference elements of the question. For example, in questioning prospective
juror Gretchen Green, the prosecutor initially (and correctly) pointed out that to find the
special circumstance true, the jury would have to find that defendant was a major
participant who acted with a reckless indifference to human life. (13 RT 4202.)
However, when later questioning Ms. Green about her ability to impose death in this
situation, the prosecutor “short-formed” her question and simply asked potential juror
Green if she would impose death on a defendant who was not the actual killer and who

did not intend to kill. (13 RT 4204.)
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Defense counsel immediately pointed out this question was legally incomplete
because “she has to add in major participant and acting with reckless indifference to
human life.” (13 RT 4204.) The trial court recognized the problematic nature of the
prosecutor’s short-form question and sustained the objection, requiring the prosecutor to

_ include these important parts of the question. (13 RT 4204.)

A similar problem occurred during the voir dire of prospective juror Judy Linegar.
The prosecutor initially (and properly) explained that a defendant who did not actually
kill, and did not intend to kill, was liable for a death sentence if he acted as a major
participant and exhibited a reckless indifference to human life. (11 RT 3701.) Later on,
however, in asking the juror a series of questions as to whether she could consider death,
the prosecutor again short-formed her question (Just as she did in connection with juror
Green) and simply asked if the juror would consider death where defendant was not the
actual killer and did not intend to kill. (11 RT 3702, 3705.) Defense counsel objected
that the question was incomplete. (11 RT 3703, 3704, 3705.) The trial court again
recognized the problem in the prosecutor’s approach and sustained the objection, just as

with juror Green. (11 RT 3704, 3705; compare 13 RT 4205.)

The 1dentical situation occurred with prospective juror Linda Burke. Yet again the

prosecutor explained the under California law, a defendant could be death eligible if he

46



did not kill or intend to kill as long as he acted as a major participant and with reckless
indifference to human life. (17 RT 5012.) Later, however, the prosecutor asked Ms.
Burke if she could consider death for “someone who had no intention to kill and was not
the actual killer?” (17 RT 5013.) Defense counsel objected because “the question leaves
out . . . the fact that the person would have had to have acted with reckless indifference to
life....” (17 RT 5013.) The court once again saw the problem, sustained the objection
and required the prosecutor to add these facts into the question before soliciting an

answer. (17 RT 5013.)

But a very different approach was taken in connection with the voir dire of John

Woolbert. Here is what happened.

2. The voir dire of John Woolbert: the prosecutor simply asks Mr.
Woolbert whether he would consider death for a defendant who was
not the actual killer and did not intend to kill.

At the beginning of Mr. Woolbert’s voir dire, the court explained the penalty phase
process. (21 RT 6002-6003.) Under questioning by the court, Mr. Woolbert stated that

although he did not like the death penalty, he was capable and willing to impose it if the

law and facts justified it:
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“Q: [by the court] So I take it from what you say here that although you
don’t like the fact that that kind of punishment might have to be imposed, if
the law and the facts justified it, you’d be capable of voting for it?

“A: [by Mr. Woolbert] Yes.

“Q: Is that true?

“A:Yes1would.” (21 RT 6003-6004.)

The court then turned to whether Mr. Woolbert would keep an open mind in the

penalty phase. Mr. Woolbert agreed he would:

“Q: [by the court] When you enter into that second phase, if the defendant is
convicted of a first degree murder with special circumstance making that

decision the jury’s decision, can you keep your mind open until you hear the
evidence in the second phase?

A: [by Mr. Woolbert] Yes, yes.” (21 RT 6004-6005.)

Under questioning by defense counsel, Mr. Woolbert explained he would set aside
his views on the death penalty and apply the law as instructed by the court. (21 RT 6016-

6017.) He was not equivocal about this in the least:

“Q: [by defense counsel] But do you accept the fact, Mr. Woolbert, that our
state has decided to make the death penalty a part of the criminal justice
system?

“A: [by Mr. Woolbert] Yes.
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“Q: And you understand that for our system to function, jurors must follow
the law as the court sets it out. Do you understand?

“A:Yes.

“Q: A jury is the judge of the facts and Judge Boeckman is the judge of the
law. Do you understand that?

“A: (Nods head.)

“Q: Okay, and you understand that if you’re selected as a juror in this
particular case, the court will tell you what the law is as it applies to all
aspects of this case, including punishment, if that’s reached. Do you
understand?

“A: Yeah.
“Q: And that’s acceptable to you?

“A: Yeah.

“Q: Okay. The important thing is, you see, we all have -- all human beings
have biases. Some of you of us like Coca Cola, some of us like Pepsi. You
understand? So nobody can walk into this courtroom bias free. We all have
certain biases. The important question is whether or not you can put your
personal feelings aside and follow the court’s instructions. Can you do
that?

“A: I can follow the instructions.

“Q: Whatever feelings you have one way or another, can you set those
feelings aside and follow the court’s instructions?

“A: Yeah, ’msure I can.” (21 RT 6016-6017.)

The prosecutor also questioned Mr. Woolbert. The prosecutor’s questions were

roughly divided into two areas which corresponded to the two decisions the jury would be
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asked to make: the underlying murder and special circumstance allegation and the penalty
decision. As to the murder, Mr. Woolbert agreed he could find an aider and abettor guilty

of murder even if he had no intent to kill. (21 RT 6026-6027.)

The prosecutor then focused on the penalty decision. The prosecutor first
established that Mr. Woolbert would indeed consider death as an option, even if there was
no intent to kill, so long as there was reckless indifference to human life. The prosecutor
did so by asking a hypothetical question which accurately tracked state and federal law:
she simply and directly asked Mr. Woolbert if he would consider death as an option
where (1) the defendant was not the killer, (2) the defendant had no intent to kill but (3)
the defendant was a major participant in the underlying felony who (4) acted with a

reckless indifference to human life:

“Q: by the prosecutor] Mr. Woolbert, the next question becomes, a person is
responsible for special circumstances, okay? Special circumstances are
found to be true if a person, even though they’re not the actual killer and
they had no intention to kill, act as a major participant in an underlying
felony and they act with a reckless indifference to human life. Okay?

“A: [by Mr. Woolbert] (Nods head)

“Q: That person is eligible for the death penalty. Okay? Now you’ve
indicated that you have some personal beliefs about the death penalty.

“A: Right.
“Q: Okay. Do you -- Are your personal beliefs such that you could not
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seriously consider the death penalty in that situation?

“A: Yeah, I -- I’m sure I could follow the law.” (21 RT 6028.)

Later Mr. Woolbert twice more confirmed that in this situation he would put aside
his principles and apply the law as instructed by the court. (21 RT 6029.) As discussed
above, the prosecutor’s question here was nearly identical to the questions she had asked
almost all prospective the jurors. (See, e.g., 10 RT 3415, 3457, 3490; 11 Rt 3629, 3650,
3741; 12 RT 3861, 3863, 3895, 3919, 3953, 4014, 4054-4055; 13 RT 4086, 4126, 4149-
4150, 4175, 4243, 4286, 4309-4310, 4335-4336; 14 RT 4383-4384, 4421, 4442, 4468,
4501, 4525, 4556; 16 RT 4757-4758, 4806-4807, 4869-4870, 4897, 4918-4919,; 17 RT
4973-4974, RT 5069, 5084-5085, 5105-5106, 5127-5128, 5154; 18 RT 5193, 5224-5225,
5294, 5320, 5346; 19 RT 5432-5433, 5455-5456, 5474, 5498, 5545, 5579-5580, 5601,
5621-5622; 20 RT 5680, 5709, 5724-5725, 5752, 5793-5794, 5836; 21 RT 5868, 5937,
5989-5990, 6064-6065, 22 RT 6206, 6265, 6291-6292, 6325-6326; 23 RT 6375, 6407-

6408, 6440.)

The prosecutor then substantially modified her hypothetical question. The
prosecutor deleted entirely any information that the defendant had been found to be a
major participant who exhibited a reckless indifference to human life. Instead, the

prosecutor asked Mr. Woolbert a second and much shorter hypothetical as to whether he
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would consider death if a defendant simply had no intent to kill.

As noted above, this was the same sﬁoﬂ-fom question the court had ruled
improper in connection with jurors Linegar, Green and Burke. (11 RT 3704-3705, 13 RT
4204, 17 RT 5013.) In fact, Mr. Woolbert’s responses to these questions (as well as the
trial court’s follow-up questions) show that Mr. Woolbert believed the prosecutor was no
longer speaking of a defendant who was a major participant in a felony who acted with

reckless disregard for human life, but of a death which was accidental:

“Q: In the situation where someone doesn’t have any intention to kill, do
you feel that you could seriously consider the death penalty?

“MR. MAXION [DEFENSE COUNSEL] I object, that’s been asked and
answered.

“MR. WOOLBERT: Yeah. Yeah, I -- yeah, if a person flat had --

“THE COURT: Go ahead, sir.

“MR. WOOLBERT: If a person flat out had no intention to kill --

“MS. DALY: Q: Uh-huh?

“A: -- it would be hard to give them the death penalty.

“Q: Okay. And when you say it would be hard to --

“A: I don’t know that I would, but I don’t know that I wouldn’t. 1 mean, I

know, I -- I can -- I can come up and give you the right answer and when it
comes right down to it if I had to do it, what can I say?

52



“Q: Right. And unfortunately, we need to ask you these questions before
you really have a lot if information?

“A: I understand that.

“Q: You know?

“A: Yeah.

“Q: And we can’t stop the trial in the middle.

“A: Right, I understand that. And the only thing I can say is, is like I said a
little while ago, if someone was robbing a bank and they had a gun and a
guard pulled his gun out and he shot the guard, that’s intentionally killing
him. If somebody was robbing a bank and somebody had a heart attack --

“Q: Uh-huh.

“A: -- and I believe under the law, he’s in for murder there. No, that -- that
wasn’t an intentional killed. [sic]

“Q: Okay.

“A: That would be the life in prison instead of the death penalty.” (21 RT
6029-6031.)

Mr. Woolbert then conceded he would have a difficult time imposing death on someone

who did not intend to kill. (21 RT 6031.) But nowhere in this second series of questions

was he asked if his hesitance also applied where the defendant who did not intend to kill

acted as a major participant in the underlying felony and with reckless indifference to

human life.

The court then stepped into the questioning. Unfortunately, the court did not
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remedy the deficiency in the prosecutor’s second hypothetical. Instead, the court simply
told Mr. Woolbert that the law permitted a finding of special circumstances (and death
eligibility) “even though tﬁat person did not personally kill the victim and even though
that person did not have an intent to kill.” (21 RT 6032.) The court reiterated that the
law permitted a person to be sentenced to death “where the defendant did not have the
intent to kill anybody.” (21 RT 6032.) Like the prosecutor, the court said nothing about
any requirement <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>