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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,) No. S075725
Plaintiff and Respondent, )
) Los Angeles
)  Superior Court
V. ) No. NA031990-01
)
KIONGOZI JONES, )
Defendant and Appellant. )

)

APPELLANT’S OPENING BRIEF

STATEMENT OF APPEALABILITY

This is an automatic appeal pursuant to Penal Code section

1239, subd. (b), from a conviction and judgment of death entered
against Kiongozi Jones (“appellant”) in the Los Angeles County
Superior Court on November 23, 1998. (3CT 714-717.)" The appeal
is taken from a judgment that finally disposes of all issues between
the parties.

STATEMENT OF THE CASE

A felony complaint was filed against Kiongozi Jones

(hereinafter “appellant”) and Melvin Sherman in the Los Angeles
Municipal Court on December 17, 1996, charging appellant and
Sherman with the murders of Mario Lopez and Jose Villa, in violation
of Penal Code section 187, subd. (a), and the aﬁempted murders of
Veronica Mungia and Nery Hernandez. in violation of Penal Code

sections 664 and 187, subd. (a). Enhancements for use of a

! “CT" refers to the Clerk’s Transcript; “RT" refers to the Reporter's
Transcript.



firearm/handgun and for commission of a serious felony under Penal
Code sections 12022, subd. (a) (1), 12022.7, subd. (a) and 1192.7,
subd. (7) ( ¢) (8) were alleged. (1CT SUpp.IV 4.) Appellant waived
arraignment on December 26, 1996, and entered a plea of not guilty.
Bruce McGregor was appointed to be appellant’s defense counsel.
(1CT Supp.lV 9.)

A preliminary hearing was held on January 9, 1997 (1CT
Supp.IV 27), at the conclusion of which the court ordered dismissal
of counts one and three of the complaint (the murder of Mario Lopez
and attempted murder of Veronica Mungia) as to appellant, but held
appellant to answer on counts two and four (the murder of Jose Villa
and attempted murder of Nery Hernandez.) The court dismissed all
counts as to Sherman. (1CT Supp.IV 23, 25, 180.)

An Information was subsequently filted against appellant on
January 23, 1997, in the Los Angeles Superior Court, charging him
with the murders of Mario Lopez and Jose Villa and attempted
murders of Veronica Mungia and Nery Hernandez, as well as the
concomitant enhancements. (1CT Supp.lV 192-195.) Appellant was
arraigned the same day and entered guilty pleas as to all of the
charges. The public defender was appointed to represent appellant.
(1CT Supp.lV 196.)

On February 13, 1997, the public defender was relieved and
appellant appeared with retained counsel, Juliette Robinson Slayton.
(1CT Supp.lV 197.) Appellant’s motion to set aside the information
pursuant to Penal Code section 995, was heard on February 25,
1997. Counts one and three of the information (murder of Mario
Lopez and attempted murder of VVeronica Mungia) were set aside,

and the motion was denied as to counts two and four (murder of
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Jose Villa and attemipted murder of Nery Hernandez).

Appellant filed another motion to dismiss on March 21, 1997,
which was granted in its entirety on March 24, 1997. However, the
same day the prosecution filed a new complaint charging appellant
with two counts of murder under Penal Code section 187, subd. (a)
(Mario Lopez and Jose Villa), one count of attempted murder under
Penal Code sections 664 and 187, subd. (a) (Nery Hernandez), one
count of assault with a firearm under Penal Code section 245, subd.
(a) (2) (Veronica Mungia), and one count of shooting into an
inhabited dwelling. under Penal Code section 246. (1CT Supp.lV
229; 3CT Supp.lV 364.) Appellant was arraigned on the new
complaint on April 3, 1997, and the public defender was appointed to
represent him. Appellant pleaded not guilty to all counts. (3CT
Supp.lV 365-366.) A preliminary hearing was held on May 19 and
20, 1997 (1CT 1-180), at the conclusion of which appellant was held
to answer on all counts. (1CT 180.)

On June 3, 1997, an Information was filed in the Superior
Court charging appellant with two counts of murder with a multiple
murder special circumstance (Penal Code §§ 187(a) and
190.2(a)(3)); one count of attempted murder (Penal Code §§ 664
and 187(a)); one count of assault with a firearm (Penal Code §
245(a)(2); and one count of shooting at an inhabited dwelling (Penal
Code § 246). (1CT 227-236.) Appellant, represented by the Public
Defender, was arraigned and pleaded not guilty to ali charges. (1CT
238.) On October 9, 1997, the Public Defender was relieved and
replaced by pro bono retained counsel, Juliette Robinson Slayton.
(1CT 267; 1RT 198.)

Appeliant’s motion to dismiss for insufficiency of the evidence
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under Penal Code section 995 and motion to dismiss for speedy trial
violation were denied on December 2, 1997. (2CT 318.) On
December 5, 1997, the prosecution’s mbtion to consolidate
appellant’s case with Melvin Sherman’s case was denied. (2CT
319.)

Jury selection began on December 8, 1997. (2CT 320.)
Appellant’'s motion to dismiss for prosecutorial misconduct was
denied on December 10, 1997. (2CT 322.) On December 18, 1997,
the trial court granted appellant’s Wheeler* motion and dismissed the
venire. A new venire was summoned the same day and voir dire
resumed on December 19, 1997. The jurors and four alternates
were sworn on January 8, 1998. (2CT 337.)

The parties gave their opening statements, and the
prosecution called its first withess on January 12, 1998. (2CT 338-
339.) The prosecution rested and the defense began presenting its
case on January 20, 1998. (2CT 344-345.) The defense rested, the
jury was instructed and closing arguments were given on January
21, 1998. (2CT 346.) The jury began its deliberations at 3:35 p.m.
that afternoon. (/bid.) On January 22, 1998, Juror No. 1 was
excused upon stipulation of the parties and was replaced by the first
alternate juror. The jury also requested a read-back of some
testimony. (2CT 349-350.) At 4 p.m. on January 27, 1998, the jury
informed the court that it was unable to reach a unanimous verdict.
The court declared a mistrial and the jury was discharged. (2CT
374.)

Appellant’'s motion to dismiss after hung jury was denied on

2 People v. Wheeler (1978) 22 Cal.3d 258.
4



February 13, 1998.7(2CT 402.) The same day the prosecution filed
its notification of potential penalty phase evidence under Penal Code
section 190.3. (2CT 406.) Attorney Juliette Robinson was appointed
by the court to represent appellant on March 17, 1998. (2CT 427.)
The prosecution’s motion to consolidate appellant’s case with Melvin
Sherman’s case for trial was granted on March 24, 1998. (2CT 432.)
The prosecution filed an Information on April 15, 1998, charging
appellant with the same crimes and special circumstance allegation
as had been charged against him in the prior trial. Sherman was
charged with the same offenses and special circumstance and also
with conspiracy to commit murder under Penal Code section 182,
subd. (a) (1). The prosecution sought the death penalty for appellant
but not for Sherman. (2CT Supp.lV 355.)

Jury selection began July 6, 1998 (2CT 449), and the jurors
and alternates were sworn on July 13, 1998. (2CT 463-464.)

The prosecutor and appellant’'s counsel gave their opening
statements on July 14, 1998, and the prosecution began presenting
its evidence. (2CT 465-466.) The next day, July 15, 1998, the
parties stipulated to excuse Alternate Juror No. 2. (2CT 468.) The
prosecution rested its case on July 21, 1998, and the defense
presented their respective witnesses. (2CT 477-478.) The defense
rested on July 23, 1998, the jury was instructed and the parties
began their closing arguments. (2CT 481-482.) Closing arguments
were completed and the jury began its deliberations at 2 p.m on July
24, 1998. (20RT 5082-5085.) On July 31, 1998, at 2 p.m,, the jury
returned a verdict of guilty on all counts and a finding of true with
respect to the muiltiple murder special circumstance allegation, as
well as the felony enhancements. (2CT 585-587; 20RT 5205-5209.)
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The jury found Sherman not guilty of conspiracy to commit murder,
and guilty on all the remaining counts. It also found true the multiple
murder special circumstance allegation ‘as well as the félony
enhancements. (Ibid.')

The penalty phase commenced on August 4, 1998. The
parties gave their opening statements and the prosecution began its
case in aggravation. (2CT 588-589.) The prosecution concluded its
case on August 5, 1998, and appellant began presenting his case in
mitigation the same day. (2CT 597.) On August 6, 1998, the court
granted the prosecution’s motion to excuse Juror No. 2, who was
replaced by Alternate Juror No. 1. (2CT 599.) On August 7, 1998,
both sides rested their case, the jury was instructed and the jury
began its deliberations at 2:00 p.m. (2CT 600.) At 3 p.m. Juror No,
3 was excused by stipulation of the parties and was replaced by
Alternate Juror No. 3. The court instructed the jury to begin its
deliberations anew. (/bid.) The jury returned a verdict of death on
August 13, 1998, at 11:35 a.m. (3CT 652-653.)

On November 17, 1998, the trial court denied appellant’s
motion for new trial and modification of sentence, and sentenced
appellant to death on counts one and two and to prison terms on the
remaining counts. (3CT 701-705.)
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-~ STATEMENT OF FACTS

A. Introduction

This case arises from the murder of two men, Mario Lopez and
Angel Villa, who were shot to death within minutes of each other in
Long Beach, on the evening of December 6, 1996, around 7 p.m.
Two other people, Veronica Mungia and Nery Hernandez, were also
shot, but survived. At least one of the murder victims, Mario Lopez,
was a member of an Hispanic gang, known as the East Side Longos
(hereinafter “Longos”). Veronica Mungia was Lopez’s sister. Lopez
was shot while socializing with a fellow gang member in front of his
apartment. Mungia, who was inside the apartment at the time, was
struck in the knee by a bullet that came through the open front door.
Angel Villa was riding his bike around the corner from the apartment
complex a few minutes after the Lopez/Mungia shooting, when he
was shot through the eye at close range. Nery Hernandez was shot
in the chest seconds later, as he was pulling his car out of a
driveway a few feet from where Angel Villa was shot. According to
the prosecution’s ballistics expert, the same gun was used to shoot
all four victims, but a gun was never found.

Two trials were held in this case, in each of which the only
disputed issue was the identity of the shooter and his alleged
accomplice. The prosecution’s theory was that the shootings of
Lopez, Mungia and Villa were related to gang warfare between the
Longos and the Rolling 20s Crips (hereinafter “Rolling 20s”), an
African-American gang with which both appellant Kiongozi Jones
and his co-defendant, Melvin Sherman, had in the past been
affiliated, and that Hernandez was an innocent bystander who

happened to be in the wrong place at the wrong time.
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The first trial, in which appellant was the sole defendant,
resulted in a mistrial because the jury could not reach a unanimous
verdict regarding guilt. The second triaI,A in which Melvin Sherman
was joined as a co-defendant, resulted in appellant's conviction and
death sentence.® No physical evidence tied appellant to the crime;
the prosecution’s evidence consisted of case eyewitness
identification testimony.

No one identified appellant as the man who shot Lopez and
Mungia, although Anna Granillo, a sister of Lopez and Mungia,
testified that she saw appellant and Sherman shortly before the
shooting occurred, as she was walking back to her apartment from
the laundry room. Granillo’s testimony conflicted with her statement
to the police on the night of the crime that she had been in the
bedroom of the apartment and had not seen anything. Granillo came
forward with her changed story a year later on the first day of the first
trial, one day after the prosecutor told Mungia that his case against
appellant was weak and that appellant would likely be acquitted
unless someone who was present at the time she and Lopez were
shot identified appellant as the shooter.

Mungia was unable to persuade the men who had been
socializing with Lopez outside the apartment at the time of the
shooting to come forward. However, she contacted the prosecutor
the next day and told him that Granillo was willing to help. Appellant
was restricted, in both trials, from cross-examining Granillo and

Mungia about whether Granillo had been informed by Mungia that

3 As noted in the Statement of the Case, the prosecution did
not seek the death penalty for Sherman.
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the prosecutor wastoncerned about having insufficient evidence to
prove appellant’s guilt, despite the relevance such knowledge would
have to establish Granillo’s motive to falsely identify appellant in
order to secure his conviction.

There were two eyewitnesses to the shooting of Villa and
Hernandez: Maria Jaramillo, a woman who lived across the street
from where the shooting took place, and Hernandez himself.* The
charges against appellant were initially dismissed subsequent to a
preliminary hearing conducted a month after the crime, in which
Jaramillo identified Melvin Sherman instead of appellant as the
shooter, and Hernandez testified that he could not be sure that
appellant was the shooter. However, the charges were refiled and
appellant was bound over following a new preliminary hearing,
conducted pursuant to Proposition 115, in which homicide detectives
testified that Jaramillo and Hernandez had identified appellant as the
shooter from a “six-pack” photographic lineup (hereinafter “six-
pack”).

By the time of the first trial, any doubt that Jaramillo and

Hernandez had previously expressed regarding the certainty of their

* Hernandez's wife, Rosa, was in the car with him at the time
of the shooting. She testified in the first trial that it was dark outside
and everything happened so quickly she could not identify the
shooter. (8RT 2070-2072.) Rosa Hernandez was not called as a
witness in the second trial.

 According to the detective, when shown the six-pack,
Hernandez pointed to photo no. 5 and said “that kind of looks like
him.” (1CT 36.) Jaramillo told the detective that the shooter looked
like the man depicted in photo no. 5, “but without the hair on his
chin.” (1CT 37.)



'respective identifications of appellant had been erased, and each
testified that he/she was sure that appellant was the shooter.

By the time of the retrial (which cémmenced more than two
and a half years after the crime), the eyewitnesses had become even
more certain of their respective identifications of appellant. They
also “remembered” things that they had not previously testified to
that bolstered these identifications.

Appellant was again restricted from cross-examining Anna
Granillo — the only prosecution witness who actually placed him near
the scene of the Lopez shooting — about circumstances
demonstrating her motive to lie.

To shore up its case in the second trial, the prosecution
presented additional “gang expert” testimony.® It also introduced for
the first time, over defense objection, a tape recording of a phone
conversation between appellant and his brother, which took place
shortly after the first preliminary hearing held in the case. Appellant,
who during the phone call expressed anger and frustration that he
was still being held even though the witnesses did not identify him,
claimed innocence but also made inflammatory statements that the
prosecutor argued demonstrated consciousness of guilt.

Appellant had the same attorney in both trials. She
represented him pro bono in the first trial, having never previously

tried a homicide case, and under court appointment in the second

® The trial court excluded evidence that would have
established appellant was no longer an active gang member and that
he was in the process of being hired as a counselor in a gang
prevention program at the time of his arrest in the instant case. (See
Argument Il, post.) |
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trial, despite the fact that she was not a member of the panel of
attorneys in Los Angeles qualified to handle death penalty cases.
She did not seek appointment of qualiﬁéd second counsel, and tried
the case on her own. At the conclusion of the second trial,
appellant’s attorney filed a motion for new trial, alleging her own
ineffective assistance for failure to hire an eyewitness identification
expert.

B. The Lopez/Mungia Shooting

1. Eyewitness Testimony

The prosecution presented the testimony of three witnesses
who were in the apartment at the time of the shooting, Veronica
Mungia, Amber Gutierrez, and Anna Granillo. None of them of them
actually witnessed the shooting itself.

(a) Veronica Mungia

Mungia was Mario Lopez’s sister. On December 6,
1996, she was living at 1700 Pacific, Apartment No. 4 in Long
Beach. She lived there with Mario, her sister Anna Granillo and two
other brothers, Arthur and Robert. Anna’s three year old daughter
also lived there. (7RT 1834.) In the first trial Mungia testified that
Mario was a member of the East Side Longos street gang. (7RT
1837.) In the second trial she testified that all of her brothers, except
for Mario, were members of the gang.

Mungia's testified in the first trial that she heard gunshots
shortly before 7 p.m. (7RT 2835, 1842.) She testified in the second
trial that the shots were fired around 8 p.m. (14RT 3692), and it was
dark outside. (14RT 3713.) At the time of the shooting, there were a
number of people inside and outside of the apartment. (14RT 3691.) -
The group included Mungia, Lopez, Granillo, and other individuals,
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whose names weredZ‘Casper,” “Joker,” “Tricky,” Sunshine,” “Sleepy,”
Amber [Gutierrez], two of Amber’s friends and Anna Granillo.
Mungia’s young daughter and Amber’s daughter were playing in the
livingroom. (/bid.) Mungia was in the bedroom at the rear of the
apartment when the shooting began. In the first trial, Mungia
testified that Anna Granillo was in the bedroom in the process of
hanging up clothes when fhe shooting began. (7RT 1851.) In the
second trial she testified that Anna had just walked into the bedroom
with a laundry basket, which she dropped on the floor when the
shooting started. (14RT 3698, 3713.) Mungia further testified that
Anna had been going back and forth to the laundry room all day.
(14RT 3717.) Mungia attributed her changed testimony in the
second trial to a recent “flashback,” and admitted that she discussed
her new “recollection” with the prosecutor before testifying in the
current trial. (14RT 3730.)

When the shooting began, Mungia ran for her daughter in the
living room. Mario had already been shot, and pushed Veronica’s
daughter towards her as he ran inside the apartment. In the
process, a bullet came through the wall and hit Veronica in the knee.
(14RT 3698.) Mario collapsed in the hallway. (14RT 3699.) Mungia
.did not see who fired the shots. (14 RT 3707-3708.)

(b) Amber Gutierrez

Amber Gutierrez was a visitor who was sitting on the couch
talking on the phone at the time of the shooting. (14RT 3631.) She
testified that she had a clear view of the front door of the apartment
from where she was sitting, and that the door was wide open. (14RT
3631-3632.) Gutierrez testified tyhat she saw a man walk by the door

slowly, look inside the apartment, and then continue walking towards
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the alley behind the-apartment complex. After he passed, she heard
him say something to somebody in the direction of the alley,
although she did not hear what he said because she was on the
phone and not paying close attention. (14RT 3633-3644.) The man
was African American and was wearing a white tank top. (14RT
3646, 3650.) Gutierrez identified Melvin Sherman as the man she
saw. (14RT 3839.)

According to Gutierrez, Mario and Casper walked outside and
were sitting in front of the apartment, talking, when the shooting
occurred. (14RT 3647.) However, she contradicted herself regarding
how long they were outside before she heard gunshots. She
testified first that the shooting started immediately after the two went
outside. (14RT 3635.) Later in her testimony, she stated that she
did not know how long they were outside before the shooting started.
(14RT 3647.) She testified subsequently that the shooting occurred
within seconds of when the two stepped outside. (14RT 3664.) In
the first trial she testified that she was not sure whether it was
seconds or minutes; that she did not know how long it was. (14RT
3671-3672; 7RT 1961.) _

Gutierrez was also vague regarding the length of time between
when the man walked by the front door and when the shooting
began, stating that she could not recall how much time elapséd
between hearing the man talking to the person in the direction of the
alley and the commencement of the gunshots (14RT 3655), although
she had testified at the preliminary hearing that it was less than five
minutes. (14RT 3656.) She was also unsure where Mario was when
the man walked by the open door — at some point he had been in the -

living room, but she was not sure where. However, she testified that
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the man walked by before Mario went outside. (14RT 3666.)

Although Gutierrez testified she never saw the shooter (14RT
3637), in the second trial — for the first tfme — she testified that she
saw a gloved hand with a guninit. (14RT 3657.) Furthermore,
while she had testified in the preliminary hearing that she could not
discern the direction from which the shots were coming (14RT 3654),
she testified in the second trial that they were coming from the
direction of the alley. (14RT 3651.)

Also for the first time in the second trial, Gutierrez testified that
Anna Granillo entered the apartment and walked past Gutierrez in
the living room, and that the shooting started right after Granillo had
walked through. (14RT 3635-3636.) Gutierrez had previously
testified that she did not recall having seen Granillo in the living room
prior to the shooting. (14RT 3663.) In addition, while Gutierrez
testified previously that she had ne\)er seen appellant before, during
the second trial she claimed that she had seen him before on Pine
Street, and that he had yelled “gang stuff,” at Gutierrez and her
friends. (14RT 3640, 3660, 3662.) In any event, Gutierrez did not
see appellant on December 6, 1996. (14RT 3661.)

(c) Anna Granillo

When she was interviewed by the police on the night of the
crime, Anna Granillo told them she was in the bedroom at the time of
the shooting and therefore saw nothing. (15RT 3770.) On the
witness stand Granillo told a different story. She testified she had
been doing laundry, going back and forth from her apartment to the
laundry room along the apartment complex walkway (14RT 3740-
3741), and saw appellant and Sherman in the alleyway behind the

apartment complex on an earlier trip to the laundry looking at her
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apartment building as if they if they were scoping it out. (14RT
3754.)

Granillo further testified that on her last trip back to the
apartment from the laundry room, she saw appellant and Sherman
again in the alley by the back gate to the complex. (14RT 3752,
3755.) She stated that she saw them out of the corner of her eye,
walking close behind her. (14RT 3757.) However later on in her
testimony, Granillo denied having seen the two men come up the
walkway and start shooting or having seen either of them with a gun.
(15RT 3845.)

Granillo testified for the first time in the second trial, that she
told her brother Mario to “watch out” as she walked by him into the
apartment. She further testified she was in the middle of the
livingroom when the first shots were fired, and that she ran to the
bedroom and dropped her laundry basket. (14RT 3757, 15RT
3765.) When her sister Veronica ran out of the bedroom to get her
daughter, Granillo testified she started to follow her, but Gregory
Sinsun (a.k.a. “Sleepy), who was in the bedroom at the time, pulled
her back. When the shooting stopped, Mario came running into the
apartment saying “those fucking niggers shot me.” (15RT 3768.).
Granillo had made no mention of this during her testimony in the
previous trial. (15RT 3823.)

At the time of Granillo’s initial sighting of the two men it was
close to dark, and by the second time it was fully dark. (15RT 3814.)
She stated that the only light in the alleyway was attached to a
building to the other side of the alley, and that it was dim. (15RT
3814-3815.) She estimated that the two men were about 38 feet, or

approximately three car lengths, away from her when she saw them.
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(15RT 3816.) Granillo conceded that she did not get a very good
look at the men'’s faces because they were a ways aWay from her
and she could not see them very well. What she saw was that they
were both bald. (15RT 3805.)

Granillo’s explanation of why she had waited a year to come
forward also changed by the second trial. In the previous trial she
claimed she was so greatly affected by the loss of her brother that
she started drinking heavily and lost her memory. (7RT 1926-1927;
15RT 37.) She testified then that her family began calling her a
“wina” because she drank daily. (7RT 1926.) It was only after her
sister Veronica told her that the case was going to trial and she
needed fo tell the “truth,” that she decided to come forward and
testify. (7RT 1932.) When asked why she had lied to the police in
the first instance, Granillo cited hostility towards the police and fear of
retaliation as her reasons. (15RT 3769-3776.)

By the time of the second trial, Granillo denied having had
amnesia as a result of her drinking. instead, she attributed her failure
to come forward for a whole year to simply not wanting to think about
this “horrible tragedy.” (15RT 3824-3826.) Granillo additionally
denied that she drank heavily during the months following the murder,
and claimed that her family’s calling her a :"wina” was not because
she had become an alcoholic, but was just something her family
members called each other as a joke. (15RT 3841-3843.)

2. The Forensic Evidence

(a) Dale Higashi

’ Granillo testified that she also saw other people in the alley,
including Angel Villa and his family, a couple of other Hipanics and a
neighbor named Henry. (15RT 3828-3829.)
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Dale Higashi; a criminalist with the L.A. County Sheriff's
Department, testified that from the eight expended shell casings, the
three intact bullets and several bullet frégments retrieved from the
two crime scenes, he determined that a semi-automatic hand gun
which could have been a Glock pistol, was used to commit both
crimes. He could not say for sure that only one gun was used to
commit both crimes, because he didn’'t have the gun itself, but from
his microscopic examination of each of the shell casings he was of
the opinion that all of the bullets were fired from the same gun.

(15RT 3911-3918.)
(b) Suko Jack Wang, M.D.

Dr. Wang, a deputy medical examiner with the L.A. County
Coroner's office performed the autopsy on Mario Lopez. He testified
that Lopez sustained two gunshot wounds, one to the left forearm and
the other to the chest. The chest wound was fatal; the bullet went
. through the chest and lodged in the heart. Because he saw no soot
or stippling, Dr. Wang concluded that the gun used had not been shot
from close range. (16RT 4151-4156.)

C. The Villa/Hernandez Shooting

1. Eyewitness Testimony

The prosecution presented the testimony of two eyewitnesses
to the shooting of Jose Villa and Nery Hernandez, Maria Jaramillo,
who lived across the street from where the shooting took place, and
Nery Hernandez, the surviving victim. In the first trial, the defense
presented the testimony of Robert Elder, a friend and neighbor of
Nery Hernandez's, who lived on the block where the shooting
occurred. Elder was unavailable at the time of the second trial, so his

testimony from the first trial was read to the jury. (19RT 4781.)
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(a) Maria Jaramillo

On December 6, 1996, shortly before 7 p.m., Maria Jaramillo
was playing with her nephews in front of her house at 126 W. 16"
Street in Long Beach.' She heard gunshots in the distance coming
from the direction of Pacific Avenue, so she took her nephews inside,
and came back outside. She saw a man running towards her from
the alley across the street. (16RT 4087-4089.) At the same time, a
man on a bicycle rode by, and the man coming out of the alley
grabbed him around the neck and shot him in the head, on the right
side at eye level. (16RT 4090, 4092.) The shooter then walked away
in the direction of Pine, towards a car backing out of a driveway with a
man and woman inside, at which point Jaramillo went back inside her
house. (16RT 4093, 4095, 4096-4097.) She heard more shots, and
when she came back outside one of the shooting victims was dead
and the other one —the driver of the car — was wounded. (16RT
4095.)

Three days after Jaramillo witnessed the shooting, the police
showed her a six-pack photo lineup, and she signed a form stating, “It
looks like [the person depicted in photo number five], without the hair
on his chin.” (16RT 4103-4104.) When she testified a month later at
the preliminary hearing, she stated that if appellant had hair on his
face the day the shooting occurred, then he would not be the man
she saw. (16RT 4105.) She further testified at the preliminary
hearing that she picked number five from the photo lineup, because
the man depicted in that photo had more‘ of the height and the profile
of the shooter (16RT 4111), however, she conceded shé was not very
sure that number five was the shooter, because she saw him from far
away and it happened very quickly. (16RT 4107-4108.) Jaramillo
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also testified at the preliminary hearing that she only saw the
shooter’s profile, and acknowledged that photo number five was a full
frontal view, not a profile view. (16RT 4112-4113.) When asked at
the preliminary hearing whether she could make an in-court
identification, Jaramillo identified Sherman — not appellant — as the
shooter. (16RT 4101.)

Jaramillo’s preliminary hearing testimony was significantly
different from her testimony in the second trial. In the second trial,
she identified appellant as the shooter, and testified that she
recognized his photo when it was shown to her a few days after the
crime as part of the photo-lineup. (16RT 4097-4098.) With respect to
her previous testimony that if appellant had facial hair he could not
have been the shooter, Jaramillo testified she did not see facial hair,
but that it did not mean the shooter did not have any. (16RT 4105.)

Jaramillo acknowledged her misidentification of Sherman at the
preliminary hearing, but claimed that she immediately tried to correct
herself and was not given the opportunity to do so. She also claimed
to have been very nervous and frightened when she testified at the
preliminary hearing. (16RT 4100-4101.) Jaramillo testified that she
was now able to distinguish between appellant and Sherman, and
that she was now certain that appellant was the shooter. (16RT
4102.) Jaramillo did not explain what now made her certain of these
things.

Jaramillo further testified that she had a frontal view of the
shooter’s face as he came out of the alley, and denied that she had
only seen his profile. (16RT 4112.) She did concede that it was dark
out and there was no lighting at the mouth of the alley. She also

acknowledged that the events she observed lasted only a few
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seconds, and that she was terrified. In addition, she was looking at
the flash when the gun was fired, not at the shooter. (16RT 4121-
4122)) |

In the second t'rial, Jaramillo testified for the first time that a few
days after the crime, she was approached in front of her house by a
young black man who asked her whether she had witnessed the
shootings. Jaramillo testified that she told the man she had not been
there, because she was scared. (16RT 4099-5100.)‘ She
acknowledged that the district attorney’s office had paid for her to
move to another location. (16RT 4126.)

(b) Néry Hernandez

Nery Hernandez was backing out of his driveway with his wife
and children in the car, shortly before 7 p.m. on December 6, 1996.
As he got out of his car to close the gate, he saw two men, one
Hispanic and one Black, about 10 to 15 feet away looking like they
were arguing. The Hispanic man was on a bicycle. Hernandez got
back in his car, and saw the Black man pointing his right hand
towards the Hispanic man’s head, and saw that the Black man was
holding a gun. Hernandez tried to back his car out, but could not do
so because there was a car passing behind him. Hernandez then
heard two gunshots. (RT 4243-4246.)

Next, the Black man was standing directly in front of
Hernandez's car, pointing his gun at Hernandez. The man shot
Hernandez in the chest, after which the man ran towards Pine
Avenue. Hernandez got out of his truck and started shouting for help.
(RT 4247-4248.) Hernandez identified appellant before the jury as
the man who shot him. (16RT 4249.)

Hernandez's trial testimony was inconsistent with his statement
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to the police and his testimony at the preliminary hearing, and he was
impeached on cross-examination with that prior testimony, which
established the following: Hernandez was hurt badly and was in the
hospital, heavily medicated, when the police came to interview him
and showed him a photo lineup. He told the detectives that photo
number 5 “kinda looked like him,” because he was not 100 percent
sure. Hernandez also admitted he remained unsure that appellant
was the shooter, because it was dark when the shooting occurred,
the events occurred very rapidly and he did not get a good look at the
shooter’s face. (16RT 4254-4259.) Hernandez's headlights were off
as he was backing out of his driveway. (16RT 4252-4253, 4274.)

When he testified at trial, however, Hernandez insisted that he
had seen the shooter’s face and that he was able to recognize
appellant’s face as the face of the man who stood in front of his car
and shot him. (16RT 4253, 4262, 4266.) He attempted to explain the
discrepancy between his preliminary hearing testimony and trial
testimony by stating that he had been frightened of retaliation at the
preliminary hearing and that he also was confused when he was on
the witness stand. (16RT 4263, 4265, 42704271, 4273, 4284.)
However, Hernandez admitted that he had spoken repeatedly with
the investigating detective since the preliminary hearing. (16RT
4272.) He also acknowledged that the District Attorney’s Office was
helping him to pay his hospital bills. (16RT 4282.)

~(c) Robert Elder

As noted above, Robert Elder testified as a defense witness in
the first trial. He was unavailable in the second trial, so his testimony
from the first trial was read to the jury. (19RT 4781.)

Elder, an executive chef for Amtrak, lived on the corner of Pine
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and Pacific, and was a neighbor of Nery Hernandez. (8RT 2323.) He
testified that around 7 p.m. on December 6, 1996, he was upstairs in
his bedroom. He heard three shots and~ looked out of the window
over the hedges and could see a man walking towards his car,
shooting westward down the street towards Long Beach Blvd. The
manythen got into a small Nissan and drove off. (8RT 2325-2326.)
Elder could not see the shooter’s skin color; all he couid see was that
the man was a muscular man with a large Afro hairstyle, and that he
was wearing a large Navy peacoat. He also saw the man’s gun,
which he described as a gun with a long barrel that looked like one
used by Clint Eastwood in the “Dirty Harry” movies. (8RT 2326.) The
shooter was not wearing a hat. He had a stocky build and big
shoulders, and looked like he might weigh about 300 pounds. Elder
watched the man shoot and proceed down 16" towards Pine. The
man got into the back seat of the car, which as about 15 feet from
Pine. Elder could see two other people in the car. (8RT 2327.)

Elder's son was outside, so as soon as he saw the shooter get
into car and the car drove off, he went outside looking for his son.
When he got outside, he saw his friend and neighbor, Nery ‘
Hernandez, had gotten out of his truck and was walking towards him
Nery said, “they shot me.” At the same time Elder looked up the
street and saw another man had been shot and was trying to get up.
As he got up he collapsed. Elder then went back into his house and
called 911. He gave a statement to the police that night, but no police
ever came back to interview him after that. (8RT 2330.)

On cross-examination, Elder denied having told the police that
that the shooter was a dark-skinned male; he recalled being asked

about this and told the police that he could not discern the man'’s
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complexion. (9RT 2341.) Elder saw the man fire at least two shots
pointing backwards towards Pacific as he walked by. He could only
see the man's back. The car the shooter got into was sitting on 16"
Street facing west towards Pacific. The vehicle drove off towards
Pacific. (9RT 2343.)

When Elder came downstairs after watching the car drive off,
Nery Hernandez was the first thing he saw as he came down the
steps. Hernandez collapsed in Elder’'s son’s arms and said he’d been
shot. (9RT 2344.) Elder next saw a man on the ground with his bike
about 10 yards away. He identified the man as Angel Villa. Villa tried
to stand up and pick up his bike, but he collapsed on top of it. As
Elder began to walk towards him, Villa grabbed his head — or tried to
— and then collapsed. That is when Elder went for the phone. (9RT
2345.)

On redirect examination, Elder testified that the area in which
the Villa and Hernandez shootings occurred was not well lit. He
explained that the street lamps did not have bright, white lights, but
instead have yellow lights. Elder had no doubt in his mind that he
heard three shots, that he looked out the window and observed the
man shoot twice and get into a car. Elder was shown the photo six-
pack that included a picture of Jones, and Elder denied having seen
Jones or any one else depicted in the photos that night. (9RT 2349-
2350.)

2.  The Forensic Evidence

(@) Thomas Gill

Thomas Gill was the forensic pathologist who performed the

autopsy oh Angel Villa. Gill testified that Villa died of a single gunshot

wound to his right eye. Based on stippling and soot deposits, Gill
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determined that Villa was shot from a distance of six inches, and that
he died instantly. (15RT 3927-3933.)
D. Appellant’s Whereabouts On the Night of the Crimes

1. Officers‘Kohagura and Anderson

Patrol officers Ernie Kohagura and Peter Anderson, both
testified that they received a call of a shooting at 1700 Pacific
Avenue, on December 6, 1996 at 6:54 p.m. They were told that two
" black, male suspects had been seen running eastbound through
apartment buildings towards Pine. Based on this information they
proceeded directly to an apartment building at 1708 Pine, which they
knew to be a Crips hangout. (15RT 4020-4023; 16RT 4297-4300.)

(a) Officer Peter Anderson

Anderson testified that when they entered the courtyard of the
apartment building they saw appellant standing outside Apartment
Four, and that when appellant saw them he turned and ran inside the
apartment and closed the door. This raised the officers’ suspicion so
they knocked on the door. (15RT 4023-4025.) A minute to two
minutes later, a black woman opened the door. Appellant was.
standing next to her. Anderson and Kohagura explained that there
had been a shooting a block away and they wanted to speak to
appellant. Anderson talked to Sherman and Kohagura talked to
appellant. They respectively filled out Field Identification cards on
Sherman and appellant. (15RT 4025.)° ‘The officers then conducted

a “protective sweep” of the apartment and saw no guns in plain view.

¢ Detective William Collette, who was in charge of the
homicide investigation in the instant case, testified that he had not
seen these Field Identification cards and did not know whether they
had been destroyed. (8RT 2265.)
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They left without making any arrests. (15RT 4026-4027.)

Anderson was impeached with the police report prepared by
Kohagura. (15RT 4029-4032.) The report stated that appellant, who
was wearing a dark jacket with a hood and a dark beanie and cap,
was standing inside the doorway of the apartment and that he turned
and shut the door when he saw them. (15RT 4031-4032.) The report
did not ‘say that appeliant looked “startled” and “ran into” the
apartment when he saw the officers. (15RT 4032.) Anderson
conceded that “suspicion aroused by looking startled” would have
been the type of significant fact typically included in a police report.
(15 RT 4033.) '

The police report also did not say that appellant “ran” into the
apartment and “slammed” the door really hard; it stated only that
appellant immediately closed the door. (15RT 4035.) The report also
stated that appellant himself opened the door after they knocked on it.
(15RT 4034.) Anderson’s testimony was that a black woman opened
the door and appellant was standing next to her. (15RT 4035.)
Anderson further testified that he was focused on appellant because
he felt that appellant was a threat, based on the information he and
his partner had received that two black males were possible suspects
in the shooting. However, no statement was made in the report that
the officers felt appellant was “a threat.” (15RT 4035-4036.) When
filling out a Field Identification card, police officers include significant
information, such as anything unusual that they notice about that
individual's behavior. (15RT 4037-4038.) Anderson testified that
there were three males in the apartment but one of them, Leslie
Rainey, appeared to be older than the other two, and appellant and

Sherman fit the general description of the two suspects seen running
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towards Pine. (16RT 4070-4073.)
(b) Officer Ernie Kohagura

Officer Ernie Kohagura testified that he observed appellant
standing about five to six feet in front of an apartment door; that he
made eye contact with appellant and appellant appeared startled and
ran inside the apartment and closed the door. (17RT 4301-4302.)
Kohagura further testified that he and Anderson knocked on the door
and a minute later a woman opened the door with appellant beside
her. (17RT 4303.) In addition to appellant and Sherman there was
another black male, four black females and a child. (17RT 4304.)
Kohagra filled out a Field Identification card on appellant, which he
gave to Detective Conant, who was with the gang detail. He also
wrote a report that same evening. (17RT 4308, 4314.)

Kohagura claimed that his report inaccurately stated that
appellant was standing in the doorway — he should have stated that
appellant was standing by the doorway. He also testified that the
report and his prior testimony were inaccurate in stating that appellant
(instead of a black female) opened the door when the officers
knocked on it. (17RT 4309-4314.)

Kohagura testified that he asked appellant whether he had
seen someone running through the courtyard of the apartment
building. Kohagura conceded that appellant himself was neither out
of breath nor sweating, and that Kohagura saw no blood on his
clothes. Kohagura further acknowledged that had he observed any of
the latter he would have noted it on the Field Identification card.
Kohagura explained that they did not do a Field Identification card for
the third black male in the apartment, because that man was older

than appellant and Sherman, and Kohagura was not interested in
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people over 25 years old, because they were not as likely to fit the
gang profile. However, Kohagura's reported listed appellant’s date of
birth as February 22, 1969, which would have made him 27 at the
time of the crimes. (17RT 4314-4318.)

2. Leslie Rainey

Leslie Rainey was 27 years old at the time of trial and had
known appellant for about 10 years. He testified that on December 6,
1996, he was visiting with friends, including appellant, Sherman and
four women at 1708 Pine, Apartment four. He knew only one of the
women by name - “Carlissa.” (15RT 3961-3963.) After 6 p.m., they
were watching television and listening to the radio. Before 7 p.m.,
appellant stepped outside the apartment and said he would be
standing right there, and they should let him know when it was time to
watch “Martin.” (15RT 3963.)

Although appeliant and Sherman were both inside the
apartment when Anderson and Kohagura knocked on the door, they
were not together. Sherman was at the kitchen table and appellant
stepped outside the door for a few minutes. (15RT 3965.) Because
the apartment door was partially open, Rainey could see appellant
moving around. (15RT 3967-3968.) Rainey peeked out and told
appellant that “Martin” would be coming on after a commercial, and
appellant told him he would be coming rightin.” (15RT 3965.) W‘hen
-appellant reentered the apartment he was neither sweaty nor out of
breath. He also did not change his clothes or his appearance in any
way. (15RT 3969.) While they were watching “Martin,” a breaking
news bulletin came on about the shooting, and showed helicopters
shining lights down on Pine. (15RT 3987.)

Rainey testified that when appellant came back into the
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apartment he did not seem hurried. Appellant walked back in, closed
the door and locked it. He then moved closer to the television, and
about twenty seconds later the police khocked on the door. Appellant
said nothing about the police being outside the door. He did not
seem nervous or upset. When the officers knocked on the door,
appellant answered it. (15RT 3985-3986.)

According to Rainey, when Kohagura entered the apartment he
said, “Kio, Swoop, why did you do that man?” Kio laughed and asked
Kohagura what he was talking about. Kohagura said something
happened outside, and then said “No, I'm just playing.” (15RT 3987-
3988.)

Rainey was arrested and interrogated by Detectives Conant
and Thrash on December 13, 1996. He was in the interrogation room
for approximately 12 hours; during that time the detectives ran back
and forth between the room where Rainey was sitting and another
room where they had appellant. They would tell Rainey something
appellant allegedly said and then go back to appellant and tell him
something Rainey allegedly said. They never told Rainey what was
going on. (15RT 4003.) _

During his interrogation one of the detectives said to Rainey,
“you know your homeboy killed three people.” Rainey testified that he
replied that appellant had not killed anyone, that he was at the
apartment when the shootings occurred and did not do anything to
anybody. The detective then accused Rainey of lying to protect
appellant and started harassing Rainey, including calling Rainey’s |
mother a liar, but Rainey did not rise to the bait. (15RT 3995.)

Rainey denied that he told the detectives appellant and

Sherman left the apartment together and were gone about five
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minutes. He also denied having told the detectives that upon
returning to the apartment, appellant and Sherman stated “Man,
something happened outside. There's a lot of cops out there!” (15RT
3964.)

Rainey further denied telling the detectives that appellant had
been beaten up by a Mexican the previous week; he testified that one
of the detectives told him that appellant claimed to have told Rainey
about a fight with some Mexicans. In reality, the only conversation
Rainey had with appellant was about Rainey going with appellant to
sell his car because appellant had no license and could not drive.
(15RT 3969-3970.)

E. Gang-related Evidence

The prosecution presented two forms of gang-related evidence.
First, it presented two witnesses, both police officers to whom
appellant allegedly claimed membership in the Rolling 20's gang, in
order to establish that appellant was still an active gang member.
Second, it called a Long Beach police officer as a witness to provide
“expert” testimony regarding gang behavior, as there was no physical
evidence tying appellant to the crimes or any evidence establishing
that appellant knew or was known by any of the victims.

1. Detective Steven Lasiter

Detective Lasiter testified that he had contact with appellant in
May, 1990, and appellant told Lasiter that he belonged to the Rolling
20's gang and went by the name “Chicken Swoop.” (15RT 3939-
3940.)

2. Officer Michael Schaich

Officer Schaich testified in May, 1990, he had contact with
appellant, who said he was an R20's Crip and that his name was “Key
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Loc.” Schaich was impeached with a May 2, 1990 notation on a
computer printout from the G.R.E.A.T. database, a system that tracks
gang members,® stating that appellant Said he did not gang bang
anymore. Schaich, when confronted with this evidence, said he was
not aware of the entry and did not know where the information came
from. (17RT 4289-4294.)

3. Officer Freeman Potter

Officer Potter, a member of the Long Beach police department,
testified as a “gang expert.” He testified that the Rolling 20's were
one of the two largest black gangs in Long Beach, and that the
Longos were the largest Hispanic gang in that area. (17RT 4371.)
Potter explained that a particular gang will “claim turf;” that is, its
members will claim a particular area where they live and hang out as
their gang'’s territory and mark it with graffiti on buildings, walls, utility
poles, vehicles, sidewalks, etc., in order to communicate to other
gangs that this is their turf. (17RT 4371-4373.) Accordingly, graffiti
on the building where the first shooting took place marked the area as
Longo turf, and reflected that gang’s hostility towards the nearby
black and Samoan gangs. (17RT 4374-4375.) The graffiti was
intended to intimidate the rival gangs. (17RT 4376.)

Asked to expound on the subject of intimidation, Potter testified
that witnesses to gang violence typically do not want to get involved
because of fear and intimidation. Potter stated that he had aiso had
witnesses who initially gave statements and then subsequently

refused to testify or would not show up in court sometimes because of

®“G.R.E.A.T."” is an acronym for “Gang Recognition Evaluation and
Tracking.” (17RT 4424))
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actual threats, but also simply out of concern for the fact that gang
members would be present in court during their testimony. (17RT
4377-4380.) ’

Speaking in general terms, Potter explained that gang violence
enhances a gang member’s reputation and clout within his gang.
Speaking “hypothetically,” Potter opined that a black member of the
| Rolling 20s Crips who was “beaten down” by an Hispanic gang
member would be required to retaliate with violence to avoid looking
weak to his fellow gang members.'® Also, killing a witness would give
a gang member a “prestigious sort of status” within the gang.

Walking up to a rival gang member’'s residence and shooting him
shows that a gang member is “crazy,” meaning “pretty heavy duty
hardcore,” and this carries a lot of clout with the other gang
members.” (17RT 4394-4397.)

In an attempt to explain why the murder weapon was neve.r
found and why appellant was not wearing blood stained clothing when
Officers Anderson and Kohagura came upon him within minutes of
the shootings, Potter testified that it is common for gang members to
either change clothing or wear layers of clothing and discard them,
and also to dispose of their guns after a shooting, in order to get rid of
incriminating evidence. (17RT 4397.)

Potter further testified that it is very undesirable to be a “snitch,”

i.e., someone who talks about gang activities to outsiders, such as

° There was no evidence establishing that appellant had been
“beaten down” by any Hispanic gang members, other than the
testimony of Detective Victor Thrash that Leslie Rainey reported that
appellant told Rainey he had recently been beaten up by a Mexican.
(16RT 4176.) As noted above, Rainey denied having made any
such statement. (15RT 3969-3970.)
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police officers. He stated that most gang members are involved in
acts of violence and plan criminal activities, and talking to outsiders
can implicate fellow gang members and- lead to their arrest and
incarceration. Snitching also includes implicating rival gang
members. To have a “snitch jacket” means that one cannot be
trusted and is therefore vulnerable to being assaulted or killed. (17RT
4399.)

Asked to explain certain aspects of gang lingo, Potter testified
that using the term “cuz,” means that the person being addressed is a
fellow Crip. (/bid.) On the other hand, using the term “Nigga” is like
saying “hey man,” and when a gang member says “Nigga needs the
D.A. hit, that's who nigga needs hit,” he is referring to himself in the
third person and is saying that means he needs the D.A. shot. (17RT
4400-4401.) Potter also testified that gang members can be identified
by their tattoos, and that by looking at appeliant’s tattoos he could tell
that appellant was a Rolling 20s Crip. (17RT 4404-4407.)
F. Penalty Phase Evidence

1. Aggravating Evidence

The prosecution’s case in aggravation consisted of presenting
evidence of seven unadjudicated crimes, and a prior robbery
conviction. The prosecution also presented victim impact evidence.

(a) Carl Mitling Murder

On August 27 1990, after 2 a.m. Sergeant Keith Gregfrow of
the Long Beach police department was called to a homicide scene.
The victim was lying face down on the steps with his hands tied
behind his back with a phone cord, and two gunshot wounds in his
upper back. (20RT 5279-5280.) A neighbor reported hearing

gunshots and seeing two people running from the scene of the crime.,
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one approximately 5'6" to 5'7" tall and 160 to 170 pounds, and the
other 5'5" tall and medium weight."" (20RT 5283.) No one was
prosecuted for this crime. '

Lakisha Johnson was living with her boyfriend, Carl Milling,
who, the evening of August 26, 1990, brought three friends to the
house, one of whom was appellant. They stayed until after midnight.
Johnson subsequently fell asleep on the couch, and was awakened
by Carl about 2 a.m. He asked for her brother's phone number and
then left. When Carl returned, masked men entered the house, put
guns to their heads and told them to lie on the floor with their heads
down. The men demanded money. One of the men took Johnson
outside at gunpoint to the garage. While outside Johnson heard
shots. Johnson testified that she recognized one of the men as
appellant, because one of his eyes was “droopy.” Johnson testified
that there were ‘three masked men, however, on the night of the crime
she told the police that there were two men and that she recognized
one of the men as a man named Brian Miller, who was about 5'10"
and weighed about 200 pounds. In her statement to the police she
stated that the other suspect was about 5'7," and that it was the
second suspect who took her outside to the garage. Several days
later she told the police that there was a third suspect. Johnson
testified that the third suspect was appellant. (21RT 5304 -5327.)

Homicide Detective Dennis Robbins testified that he
interviewed Alerey Ambrose, who told Robbins that appellant had

said he was a Rolling 20s gang member and that he was going to do

"' Appellant is 6'3" tall, and at the time of his arrest in the
instant case weighed 175 pounds. (1CT1561.)
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a robbery. Robbins testified that Ambrose told him that appellant
showed Ambrose a rag that he planned to use as a mask. According
to Robbins, Ambrose told him that Ambfose, Carl Milling and
appellant had met at someone’s house and then all went over to
Milling’s house. Ambrose told Robbins that appellant subsequently
left on his bike. (21RT 5345-5348.) Robbins testified that the case
was still open and no one had been charged. (21RT 5350.)

Alerey Ambrose testified that he was at Milling’s house with
appellant on August 26, 1990, but denied having told Robbins any of
what Robbins testified Ambrose told him. (21RT 5330-5338.)

(b) Sao Sarom Carjacking

Sao Sarom testified that he was carjacked at gunpoint on June
6, 1990 by a group of three to four black men. Sarom identified
appellant as the one who held the gun, pulled Sarom out of his car by
his collar and told him that he would shoot him if he called the police.
Sarom’s car was returned a week later. Although Sarom picked
appellant’s photo out of a photographic lineup, when he later came to
court to testify against appellant he told the district attorney that
appellant was not the man. Sarom testified that he lied to the district
attorney about this out of fear. (21RT 5371-5377.)

Officer Terry Madison with the Long Beach police department
testified that three days after the car was stolen Madison saw the car
and stopped it. Appellant was riding as a passenger in the car.
(21RT 5388-5390.)

( c) Artis Lisby Robbery

Artis Lisby testified that he was held up at gunpoint on May 15,
1991 by someone whom Lisby owed money for a drug transaction.
The man shot his gun in the air ahd drove off. Lisby testified that the
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man had a very dark complexion, and although he told the police that
the man was appellant, appellant was not the man who held him up
(21RT 5397-5408.) Officer John Stolpe testified that Lisby told him
that he and appellant had argued over money Lisby owed appellant
and appeliant pulled out a gun and fired a shot and then took off
running. Lisby further told him that appellant returned with a larger
gun with a towel wrapped around it, and then took off in a black car
with someone else. (21RT 5491-5496.)

(d) Ronald Broussard Murder ,

Several police officers testified that appellant was arrésted on
September 23, 1991, for the murder or Ronald Broussard, after he
was identified in a photo lineup by an eyewitness to the shooting of
Broussard, Armando Hernandez. Appellant told Timothy Cable, the
investigating detective that he was asleep at his mother’s house when
the shooting took place and that his mother woke him up to tell him
about the shooting. Appellant told Cable that Broussard (whom
appellant referred to as “Chubby,” had been shot by a Mexican who
was killed the next night. Hernandez did not identify appellantin a
subsequent live lineup, and the case was dismissed. (21RT 5411-
5438.)

(e) Matthew Ferguson and
Quincy Saunders Shootings

Matthew Ferguson testified that at 11:30 p.m. on April 25,
1990, he had just returned home from work as a security officer,
when he heard shots being fired in the backyard and also in the front.
One of the shots hit him in the foot, but he did not see the person who
shot him. (21RT 5465-5467.) The same night Quincy Saunders was
shot in the hand and buttocks. (21RT 5469-5473.) Appellant was
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detained because he fit the description of the shooter. (21RT 5449.)
A .38 revolver was found in the back seat of the car he was riding in.
Appellant stated that he carried the gu'n-for self-protection and that he
had shot at a member of the Westside Longos who pulled a shotgun
on him. (21RT 5271-5274.)
() Possession of a Loaded .32 Revolver
While serving a search warrant on June 14, 1990, as part of a
drug investigation Long Beach police officer Garth Miller found a
Jloaded .32 revolver in appellant’s pants pocket. (21RT 5499-5501.)
(g) Victim Impact Testimony
Angel Villa’s sister and widow and Mario Lopez’'s mother
testified about the impact of their respective loved one’s murders.
(21RT 5509-5534.)
2, Mitigating Evidence
(a) Valerie Williams
Valerie Williams, appellant's maternal grandmother testified
that appellant was a sweet, obedient child and a good father to his
own children. She testified that all of appellant’s brother’s had spent
long periods in prison, and that appellant’s father had been a drug
addict and alcoholic. Williams noted that appellant’'s mother was a
devout Christian, and that she and Williams had done the best they
could raising appellant. (21RT 5538-5551.)
(b) Robert Robinson
Robinson tesﬁﬁed that he worked for a gang
prevention/intervention program, and that he had brought appellant in
to talk to kids to dissuade them from joining gangs. Robinson
determined that appellant was no longer an active gang member, and

he was hoping to hire him to work in the program. He felt appellant
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was sincere about wanting to help the community and changing his
life. (51RT 5584-5581.)
“(c) Helene Cummings

Cummings testified that she was a 29 year employee of the
Parks and Rec Department and had know appellant since birth. She
testified that appellant had been a good child. She saw him when he
got out of prison and he hugged her and told her he was going to get
his life together. Cummings was not aware that appellant was a gang
member. (21RT 5590-5597.)

(d) Jonathan Chaney

Chaney, the teen director at the Boys and Girls Club of San
Pedro and the JV coach at San Pedro High School testified that he
and appellant grew up together and played basketball together.
Appellant was involved in community efforts to stop gang violence
and had participated in negotiating a gang fruce about 1992 or 1993.
(21RT 5602-5607.)

Several additional witnesses testified that appellant had been a
good child and was a good father; that he had been a good athlete in
school. Several also talked about his efforts to promote rap music
(21RT 5618-5720.)

Appellant's mother, Doris Vaughn, testified about appellant’s
father’s drinking and drug problems, and how appellant lost respect
for his father because of them. She denied knowing about appellant’s
gang involvement. (21RT 5721-5736.)

Appellant's girlfriend and mother of his three children, Melissa
Bedolla, testified that appellant was a devoted father. She noted that

she was half-Mexican and that appellant was close to her Mexican
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father. She also denied knowing about his gang involvement or
criminal record. (21RT 5739-5749.)

F*dkdkkk
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ARGUMENT
L.

APPELLANT WAS DEPRIVED OF HIS RIGHTS TO
CONFRONT ADVERSE WITNESSES AND TO A FAIR
TRIAL BY THE TRIAL COURT’S RESTRICTION OF
CROSS EXAMINATION OF PROSECUTION
WITNESSES REGARDING THE CIRCUMSTANCES
LEADING UP TO ANNA GRANILLO’S ELEVENTH
HOUR DECISION TO CHANGE HER STORY AND
TESTIFY THAT SHE HAD SEEN APPELLANT ON
THE GROUNDS OF THE APARTMENT COMPLEX
SHORTLY BEFORE THE SHOOTINGS

A. Introduction

Appellant sought to cross-examine Anna Granillo, Veronica
Mungia and Detective Collette, to elicit the fact that Mungia had been
told by the Deputy District Attorney (“prosecutor”) that without
eyewitness testimony, appellant would “walk,” and that within 24
hours of that conversation Mungia’s sister, Anna Granillo, who had
previously told the police that she was in the back bedroom at the
time of the shootings and did not see anything, came forward and
agreed to testify that she saw appellant in the area shortly before the
shooting. Defense counsel argued that both the substance and
timing of the discussion between the prosecutor and Mungia were
relevant to impeach Granillo. Although the trial court allowed ftrial
counsel to elicit the fact that Granillo came forward after Mungia
spoke with the prosecutor, the court restricted counsel from asking
Mungia and Detective Collette about what the prosecutor told
Mungia during that conversation. Consequently, the jury was
unaware that the prosecutor told Mungia the case against appellant

was weak, and that without an eyewitness to identify him, appellant
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would likely “walk.””~

Had the jury had this information, it would have revealed
Granillo’s strong motive to fabricate, and would thus have severely
undermined the credibility of her testimony. Because Granillo was
the only witness who placed appellant at the scene of the crime, her
testimony identifying appellant was crucial to the prosecution’s case.
Appellant should therefore have been allowed to pursue the above-
“described line of cross-examination, and the court’s ruling preventing
him from doing so violated his Sixth and Fourteenth Amendment
- rights to confront adverse witnesses, to present a defense and to a'
fair trial. Moreover, because the jury was deprived of critical
information bearing on Granillo’s credibility, the error cannot be
deemed harmless.

B. The Circumstances Leading up to Anna Granillo’s
Testimony

On December 9, 1997, after jury selection in the first trial had
already commenced, the prosecutor announced that a new
eyewitness had come forward who claimed to have seen two black
men enter the apartment Complex where crime occurred, shortly be
the victims were shot. This witness was Anna'GraniIIo, the sister of
Mario Lopez and Veronica Mungia. (1RT 139.) Granillo had been
interviewed by the police on December 12 1996, the day of the
murder, and had told them that she was in the back bedroom of the
apartment when the shootings took place and did not witness the
shootings 6r have any idea who the culprits were. However, Granillo
was now saying that she had been doing her laundry during the
afternoon and early evening von the day of the crime; that she saw

appellant and Sherman in the alleyway as she walked back and forth
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from her apartmentto the laundry room; and saw appellant and
Sherman enter the apartment complex as she walked back from the
laundry room to her apartment right before the shooting. (1RT 196.)
The prosecutor explained to the court that he met with
Veronica Mungia on December 8", to discuss “how the case looked”
and the “state of the evidence.” (1RT 138.) He told Mungia that he
needed to talk to the two people sitting outside the apartment with
Mario Lopez when he was shot, “Casper” and “Tricky.” He also
asked Mungia about a man named “Joker,” whom he believed could
provide a motive for the killing. (/bid.) Mungia later called the
prosecutor and told him that none of the aforementioned witnesses
would cooperate, but that Anna Granillo had seen two men enter the
apartment complex.” Granillo subsequently gave a statement to one
of the detectives and identified appellant and Sherman as the men
she had seen. (1RT 138-139.)
Defense counsel, who apparently had never before been

apprised of either Anna Granillo’s existence or her December 1996
| statement to the police, argued that the prosecutor had improperly
concealed the identity of a witness. She further argued that the jury
was entitled to hear about the events precipitating Granillo’s new
statement; specifically, that the prosecutor went to Mungia and told
that he did not have enough witnesses, and when the witnesses the
prosecutor said he needed refused to cooperéte, Mungia instead
presented Granillo as a witness. (1RT 197-198; see also 1CT
Supp.V 81-84 [Declaration of Thomas Garvin, Private Investigator].)
Defense counsel argued that the timing and circumstances under
which Granillo came to change her story were “suspicious,” and

created an inference that she changed her story and agreed to testify
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because she knew the prosecutor otherwise did not have enough
witnesses to convict appellant. (6RT 1770-1773.)
C.  The Trial Court’s Ruling in the First Trial

In the first trial,'prior to the opening statements defense
counsel made an in limine motion seeking the court’s permission to
cross-examine Victoria Mungia about the December 8" conversation
she had with the prosecutor. The latter objected on the grounds that
such testimony would be “irrelevant hearsay.”

Defense counsel explained that she was not offering the
evidence for its truth, but rather to show that Mungia, based on what
the prosecutor told her, was afraid that the prosecutor would be
unable to get a conviction if she could not find witnesses for him.
Counsel argued further that the evidence was “extremely relevant” to
establish the events leading up to Granillo’s coming forward with her
new story. (6RT 1763-1773.) The prosecutor maintained that
Mungia's state of mind was irrelevant. (6RT 1774.) The court
thereupon ruled that defense counsel could cross-examine Granillo
about the circumstances surrounding her change in statement, but
that counsel could not bring up the conversation between Mungia
and the prosecutor, and it would not allow any testimony regarding
that conversation. (6RT 1774 -1775.)

When defense counsel cross-examined Mungia, she
attempted to ask Mungia about the circumstances that led her to
providing information to the prosecutor on December 8, 1996, about
Granillo being a possible witness. The prosecutor objected, the
court admonished defense counsel not to elicit testimony from
Mungia regarding the content of the conversation she had with the
prosecutor. (7RT 1856-1858.)
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During defense’s counsel’s cross-examination of Granillo,
defense counsel asked her whether Mungia told that she had met
with the prosecutor at his office, at which point the prosecutor
objected on hearsay grounds. He further complained that defense
counsel was trying to accuse him of concealing evidence or
presenting false testimony. (7RT 1927-1929.) The court told
defense counsel that she could ask Granillo whether Mungia told
Granillo that she had talked to the prosecutor about the case, and
whether Mungia urged Granillo to come forward and testify, but could
not ask her what the prosecutor said to Mungia about the strength of
his case, because that was hearsay. (7RT 1929-1930.)

Granillo testified that Mungia told her to contact the
prosecutor. (7RT 1932.) She claimed that on the day of the crime,
she lied to the police about having been in the back bedroom and not
having seen the shooters, because she wanted to get on with her life
and not relive the experience. (7TRT 1914.) She knew nothing about
the trial until Mungia came to her house and told her, and she felt
guilty about not having come forward before. (/bid.)

D. The Trial Court’s Ruling in the Second Trial

During defense counsel’s cross examination of Mungia in the
second trial, Mungia testified that she had a conversation on
December 8, 1996, with a different prosecutor than the one trying the
case, and afterwards she provided the other prosecutor with Granillo.
At the time Mungia was of the “state of mind” that she needed to find
additional witnesses. (14RT 3708-3709.) Defense counsel then
asked Mungia whether, as a result of her December 8™ conversation
with the other prosecutor, she was of the state of mind that she

needed to obtain additional withesses because the case was weak.
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The prosecutor objected to this question as calling for speculation
and the court sustained his objection. (14RT 3709.)

Although Granillo ackndwledged Llpon cross-examination that
she had come forward because of a conversation Mungia had with
Prosecutor on December 8, 1996, defense counsel did not attempt to
ask Granillo any questions about the details of her sister's
conversation with the prosecutor. (15RT 3801-3802.) However,
counsel did attempt to elicit this information during her cross-
examination of Detective Collette. The prosecutor objected on
“hearsay grounds and the court sustained his objection.

E. The Evidence Counsel Sought To Elicit Was Not Hearsay
"Hearsay evidence is evidence of a statement that was made
other than by a witness while testifying at the hearing and that is
offered to prove the truth of the matter stated.” (Evidence Code §
1200(a).) As trial counsel explained, she was not offering the
prosecutor’s assessment of the strength of his case for its truth, but
rather to show Veronica Mungia’s state of mind when she spoke with
Anna Granillo after meeting with the prosecutor and, more
importantly, Anna Granillo’s state of mind when she came forward
with her new story. Counsel’s purpose in eliciting this testimony was
to prove that Granillo had a motive to lie. Evidence of motive is
admissible under Evidence Code section 780, subd. (f),(People v.
Johnson (1984) 159 Cal.App.3d 163,168), and is not hearsay.
(People v. Bolden (1996) 44 Cal. App. 4th 707-714-715 [evidence
offered to show motive is not hearsay]; see also People v. Scalzi
(1981) 126 Cal.App.3d 901, 907 [evidence of declarant's statement
is not hearsay when offered to prove that the statement imparted

certain information to the hearer and that the hearer, believing such
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information to be true, acted in conformity with that belief].)
Exclusion on hearsay grounds of what the prosecutor said to Mungia
about the state of the evidence was therefore erroneous. (People v.
Archer (2000) 82 Cal.App.4th 1380, 1392 (court erred in excluding
as hearsay evidence that was offered for limited purposes of
impeachment).)

F. Appeliant Was Deprived Of His Right Under The

Sixth And Fourteenth Amendments To

Cross-examine Granillo, Mungia and Collette About

What Granillo Had Been Told About Mungia’s

Conversation with the Prosecutor in Order to

Establish that Granillo had a Motive to Fabricate

The trial court's restriction of defense counsel's
cross-examination on the content of Mungia's December 8"
conversation with the prosecutor, violated Davis v. Alaska (1974)
415 U.S. 308, in which the Supreme Court held that the right to
confrontation guaranteed by the Sixth and Fourteenth Amendments,
includes the right to cross-examine witnesses to show their possible
bias or self-interest in testifying.

In Davis, the prosecution had moved for a protective order
restricting the defense from making any reference to the juvenile
record of the prdsecution's key witness, Green, during the course of
cross-examination. Green, like Anna Granillo in the instant case,
was a crucial witness for the prosecution. In opposing the protective
order, Davis' counsel argued that he was trying to establish — or at
least argué — that Green had acted out of fear or concern of possible
jeopardy to his probation. Not only might Green have made a hasty
and faulty identification of Davis in order to shift suspicion away from

himself as the robber, but he might have been subject to undue
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pressure from the police, and made his identification under fear of
possible probation revocation. (415 U.S. at pp. 310-311.) The trial
court granted the protective order, and fhe Supreme Court ruled that
such restriction of Davis' cross-examination of Green was a violation
of Davis' right of confrontation; that Davis was entitled to show
Green's susceptibility to undue pressure. The Court declared:

The partiality of a witness is subject to exploration at
trial and is ‘always relevant as discrediting the witness
and affecting the weight of his testimony." 3A J.
Wigmore, Evidence §940, p. 775 (Chadbourn rev.
1970). We have recognized that the exposure of a
witness' motivation in testifying is a proper and important
function of the constitutionally protected right of
cross-examination. Green v. McElroy, 360 U.S. 474,
496 . ..(1959). .. (T)he jurors were entitled to have the
benefit of the defense theory before them so that they
could make an informed judgment as to the weight to
place on Green's testimony which provided ‘a crucial link
in the proof . . . of petitioner's act.' Douglas v. Alabama,
380 U.S. at 419 . . . The accuracy and truthfulness of
Green's testimony were key elements in the State's
case against petitioner. The claim of bias which the
defense sought to develop was admissible to afford a
basis for an inference of undue pressure because of
Green's vulnerable status as a probationer, cf. Alford v.
United States, 282 U.S. 687 ... (1931), as well as
Green's concern that he might be a suspect in the
investigation.

(415 U.S. at pp. 316-318, emphasis added.)

The situation presented in the instant case-is materially
indistinguiéhable from that in Davis. In both cases, defense counsel
were seeking to discredit testimony of a crucial prosecution witness,
the accuracy and truthfulness of which were key elements of the

prosecution's case. In both cases, defense counsel were seeking to
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create an inference that the witness was giving false testimony as a
result of undue pressure. As in Davis, the trial court's restriction of
defense counsel's cross-examination, violated appellant's right of
confrontation guaranteed by the Sixth and Fourteenth Amendments.
(DePetris v. Kuykendal (9th Cir.2001) 239 F.3d 1057,1062 [where
defendant's guilt hinges largely on testimony of prosecution witness,
erroneous exclusion of evidence critical to assessing witness'
credibility violates the Constitution].)

While a trial court retains discretion to impose reasonable
limits on cross-examination based on concerns about "harassment,
prejudice, confusion of the issues, the witness' safety, or -
interrogation that is repetitive or only marginally relevant" (Delaware -
v. Van Arsdall (1986) 475 U.S. 673, 679), it is has nevertheless been
emphasized that where the prosecution's case turns on the credibility
of a prosecution witness, defense counsel must be given a maximum
opportunity to test the credibility of that withess. (Banks v. Dretke
(2004) 540 U.S. 668, 688; Murdoch v. Castro (9th Cir. 2004) 365
F.3d 699, 704.) Appellant was denied an opportunity to effectively
test Granillo’s credibility by virtue of the trial court's improper
restriction on the scope of defense counsel's cross-examination.

G. Appellant Was Also Deprived Of His Right To Due
Process Of Law, His Right To Present A Defense,
And His Right To A Reliable Penalty Determination,
Due To The Trial Court's Improper Restriction Of
Defense Counsel's Cross-examination

A state court cannot arbitrarily reject a defendant's evidence or
impede his right to present a defense. (Chambers v. Mississippi
. (1973) 410 U.S. 284; Green v. Georgia (1979) 422 U.S. 95.) In
Chambers, the Supreme Court declared that "[t]he right of an
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accused to due proéess is, in essence, the right to a fair opportunity
to defend against the State's accusations," and further observed that
the right to confront and cross-examine Witnesses has long been
recognized as essential to due process. (410 U.S. at p. 294.) The
Court explained that:

The right of cross-examination is more than a desirable
rule of trial procedure. It is implicit in the constitutional
right of confrontation, and helps assure the ‘accuracy of
the truth-determining process.' [Citations omitted.] It is
indeed ‘an essential and fundamental requirement for
the kind of fair trial which is this country's constitutional
goal. [Citations omitted.] Of course, the right to confront
and to cross-examine is not absolute and may, in
appropriate cases bow to accommodate other legitimate
interests in the criminal trial process. [Citation omitted.]
But its denial or significant diminution calls into question
the ultimate ‘integrity of the fact-finding process' and
requires that the competing interests be closely
examined. [Citation omitted.]

(/d. at pp. 294-295.)

In the instant case, the trial court's evidentiary ruling was
legally erroneous and therefore arbitrary. Indeed, as has been
shown above, the court had no "legitimate interest" in precluding
cross-examination of Mungia and Collette about whether Granillo
had been told by Mungia that the prosecutor feared that appellant
would not be convicted unless a witness could place him at the
scene of the crime. By contrast, the defense had a legitimate interest
in placing that evidence before the jury, because it severely undercut
Granillo’s sredibility, by showing she had a motive to change her
story to provide the prosecutor with evidence connecting appellant to
the crime. The court's erroneous ruling denied appellant the

opportunity to establish this critical fact. Appellant was thus deprived
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of his right to a fair trial under the Due Process Clause of the Fifth
and Fourteenth Amendments, and his right to present a defense
guaranteed by the Sixth Amendment. (DePetris v. Kuykendal, supra,
239 at p. 1062 [erroneous exclusion of critical corroborative defense
evidence violates both the Fifth Amendment due process right to a
fair trial and the Sixth Amendment right to present a defense].

In addition, to the extent that the jury convicted appellant of
special circumstance murder on the basis of Anna Granillo's
testimony, the reliability of such conviction and subsequen